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Conrteons Reader, | 


A the hame of the Compiler of the greateſt 


' "IL pe of the enſuing REPORTS (for Deno- 


minatid fit a parte majori & meliori ) would be 
a ſufficient invitation to any underſtanding Reader, not 
only to caſt his Eye upon, but ſeriouſly to peruſe them; 
yet becauſe theſe two Queſtions may (and no doubt 
will, and that _ good ground) be made: as, 


1. Why they ſhould lye fo long in private hands, with- 


out being expoſed to the publick view ? 2. Why they 
ſhould be now Printed? | 

To the firſt I anſwer, That by the handſome com- 
poſure and connexion of them, it may (and that very 
probably) be conjectured, that the honourable Com- 
piler at firſt intended them for the publick, but they 
( after his death) coming into private lands, they who 
became poſſeſſors of them, did rather intend their own, 
and their friends private knowledge and advantage by 
them, than to let others communicate therein: for it 
hath not formerly been (neither yet is) a thing unuſual, 
for the great and learned Profeſſors of the Law, to in- 
groſs into their own hands the beſt, and moſt authen- 
tick REPORTS, for their better help, credit and 
advantage in the courſe of their practiſe ; which being 
unknown to other men, they cannot upon ſudden oc- 
caſions, be ready to make anſwer thereunto : and that 
might be the reaſon why they have not been as yer 
publiſhed. 

To the ſecond I anſwer, that che Copy (out of which 
this Tranſlation was made ) coming our of the Library 


A 2 of 


of a reverend and learned Serjeant at Law now deccaſed, 
and ſaid therein to be written with th the proper hand- 
writing of = Love's A AM (a good _ to 


coup we th hentic Gore lem 
handy 
eK 


_ * 0 
blick 


portunity . "= at Lu condeſcention, 15 as 5 
due care might be taken both in the Tranſſation and 
Printing, as not to 401 5 e Author, , or the matter 
therein contained: Pt that con con 
ly performed, ſhall [bp now Ie t to the candid 1 

tation of the judicions Reader, who mot but know 


that ſome Errata (let the, Printer or Cor. rector beine- 
ver ſo careful) will follow the, Preſs ; but it is ae 


that nothing material or ſubftancal 3 is committed, or 


omitted to the prejudice of the'Work, or of the Com- 


piler thereof. There is an addition of ſome later Cafes | 


in the time of King JAMES, and the late King 
CHARLES, which were 6 ob bn hy judicigus Re. 
as will cyidently appear by the t hepleve: * and 1 
dare ſay, that whoever. reads th 58 \ 2 er tl 

his Time or Money miſpent, they be 1 ich as nes 
digeſted, and very. practical, 1 That | 1 one thing 
more, that the principal end of this Edition is, pcs 
vancement of Knowledge, and to imp 

thereof to thoſe who heretofore wanted Pore ts 15 ; 6898 
made publick, which may (5 ehe a means 
to invite others more learned go [Ska 


er things o 
the like nature, for the bench of Sta Gln ange ” 
ſors of the Law. | 
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Principal Caſ es: 


AND, OTHER 


! 


* ASE 8 


Vouched i in this 


O O 


0 Stands ſor Principal Caſe. 
B. Stands for A fe Caſe. 


A 
Rton and Hares caſe 
Arthur Johnſons caſe 
Aude caſe 
Arnold and Dichtons caſe 
Auſten and Monks caſe 


Audley and Joices caſe 
Abbingtons caſe 


Arrunſtels caſe 
B 
Ord Burleighs caſe 
Bullock and Diblers caſe 


Burton and Wrightmans caſe 
Baynes caſe 


Butler and Bakers caſe 


fol. 
97 pP 
106 p 
183 b 
183 p 
186:p 
176 b 
196 b 
201 b 


26 b 
38 p 
ve 

4P 
87 p 


* 
4 1 
1 ® - 

* 

— * 


fol. 

Burtons case 100 p 
Baskervill and Brooks caſe 132 p 
Brett and Cumberlands caſe 136p 
Bennet and Weſtbechs caſe 137p 
Sir Baptiſt Hixe caſe 159 
Bernard and Bcalcs caſe 140 P 
Brahin and Tradurus caſe ibid. p 
Blaxton and Heaths caſe 145 p 
Sir John Bingleys caſe 147 p 
Bowyer and Rivets caſe 153 p 
Bowry and Wallingtons caſe 159 p 
Block and Harris caſe 168 b 
Brole and Michils caſe 173 b 
Bidles caſe 179 b 
Sir William Burtons caſe 180 p 
Beven and Cowlings caſe 183 p 
Barker and Ringroſes cafe 184 p 
Buffeild and Byburos caſe 188 p 

Brokes Ek 


| ATable of 


| fol. | fa 
Brokesbyes caſe 189 b 
Brookes caſe 125 p F 


Sir Robert Brown and Sir Robert 


Strowds-caſc ; --- 196; 
Bel} and Stringuryes aſs. 20 | 
Bagnols eaſe, 4 20&Þ V 


C 

Rocker and Dormars caſe 22 p 

Cæſar and Curtines caſe 35 p 
Callard and Calhrds caſe 47 p 
Cawdry and Attons caſe 359 p 
Cafe of Arms - 3 121p 
Cowper and Smiths caſe 128 p 
Lord Chandos and Scullers caſe 245 b 
Conſtable and Cloberys caſe 161 p 
Challoner and Mores caſe 167 b 


Chamberlains diſc" 7185 b 
Calf and Neiolgfcale ' tbid p 
Cadmor and Hilderſons cafe 186 b 
Chambers caſe 202 p 
Crab and Tookers caſe 204 p 
Caryes caſe 207 p 
D « "4 
Don and Culpeppers caſe 19 b 
Davies and Gardiners caſe 36 p 
Dillon and Fraines caſe 70 p 
Dabridgcourts caſe 85 b 
Dickenſon and Greenhows caſe 156 
Day and Drakes caſe 176 b 


Dabborn and Martins caſe 177 p 
Drope and Theyars caſe 178 p 


Dickar and Molands caſe 200 
Deſmond and Johnſons caſe 201 
E 


Arl of Bedfords cafe againſt Ruſ- 
ſel. 3 p 

Sir Francis Englesfields caſe 18 p 
Edwards and Halinders caſe 46 p 
Earl of Shrewsbury and Sir Thomas 


Stanhops caſe 66 p 
Eton and Monnys caſe 98 p 
Everets caſe 107 p 
Earl of Pembroke againſt Sir Henry 

Barkley 116 p 


Earl of Shrewsburics caſe 132 Þ 
Earl of Northumberland and Dewels 

calc 141 p 
Empſon and Bathirſts caſc 176 b 


ſm and Fiſhers cafe 1 p 


Sir Mole Finches caſe 25 p 


1 39 p 


Finch iſeleys caſe 33 p 
dir Moile Finch and Frogmortons 
caſe 3 b 


Fulwood and Wards caſe 85 p 


Fennors caſe 109 p 

Fulcher and Griffins caſe 1 p 

Foſter and Taylors caſe 196 p 
G 


Ibbons and Maltyards caſe 6 p 
Gravener and Brookes caſe 32 p 
Geilles and Rigewayes aſe. 41 p 
Greenhjngham and Heydons caſe 98 p 
Goodale and Wyats caſe 99 p 
Glover and Humbles caſe 120 b 
Gould wels caſe 131 p 
Godfrey and Owens caſe 148 p 
Gilbert and Hoptons caſe 152 
Gores caſe % $ 


173. 
Goodwin and Willoughbys caſe 1 77 

| 186 
Goldſmith and Good wyns caſe ibid. b 


Giffords caſe 
Sir Henry Gemhams caſe 144 p 


Goods caſe 211 P 
H 
Unt and Gotelers caſe 5 p 
Hayes and Allens caſe 13 p 
Haycock and Warnfords caſe 24 p 
Hughes and Robothams caſe 30 p 
Humble and Olivers caſe 55 p 
Hall and Pearts caſe 60 p 
Harry and Farceys cafe 61 p 
Sir Rowland Hey wardscale 95 p 
Herbin and Chards caſe 96 p 
Hall and Arrowſmiths caſe 105 p 
Holme and Gees cafe 112 
Havengate and Hares caſe 126, 147 p 
Harlo and Wards caſe 127 b 
Hare and Brickleys caſe 128 b 
Hide and Whiſtlers caſe 146 p 
Hodges and Mores caſe 164 p 
Hemdon and Crowches caſe 167 b 
Holcome and Evans caſe 169 b 
Hobs and Tadcaſters caſe 186 b 
Hord and Paramours caſe 201 b 
Higgs 


cal: 


Hebborns caſe 


Ene and Cheſters caſe 


Jennings and Mayſtores cafe 


Jorden and Ayliffs caſe 
Fokin and Vivians caſe 


K. 


Ettle and Maſons caſe 
King and Berys caſe 
Kellics caſe 

Kirton and Hoxton's caſe - 
The King and Brigs caſc 
Kebles caſe 

Knights caſe 

King and Merricks caſc 


L. 


EE and Browns caſe 
Lewes and Jeoffries caſe 
Laurking and Wylds caſe 
Lemaſons and Dickſons caſe 
Leechford and Saunders caſe 
Liverel and Rivets caſe 
Lathams caſe 
M. 
Ichels caſe 
Morgans caſe 
Morgan and Tadcaſtles caſe 
Montague and Jcoffreys caſe 
3 and Weſts caſe 
May and Kets caſe 
Middletons caſe 
May and Samuel's caſe 
Mingies caſe 
Sir Arthur Mannarings caſe 


| , 
Harriſon and Erringtons cafe 


128 p 
153 b 


126 p 


189 p 
194 b 
206 b 
210 b 


8 b 
52 P 
57 
108 p 
110 p 
129 p 
131 P 
134 P 
135 P 

145 P 


Morley and Sir Richard Molineuxs 


caſe 
Mitten and Fandries caſe 
March and Newmans caſe 
Mayor of Maidſtones caſe 
Mills and Parſons caſe 


O. 


155 P 
161 p 


163 p 
180 


199 


Aks and the Lord Sturtons caſe 


Overton and Sydalls caſc 
Old and Eſtgreens caſe 
Owen Wards caſe 


65 b 
120 p 
160 b 
187 b 


| 


fa. 
P. 
Igots caſe 94 p 
Parramor and Veralds caſe 101 p 
Pollard and Lutterells caſe 108 p 
Sir John Pools caſe 128 pð 
Powels caſe 139 p 
Pack and Metholds caſe 160 p 
Probe and Maynes caſe 162 b 
petit and Robinſons caſe 203 p 
Ployden and Syrmes caſe 205 p 
R. 
R Oper and Roper's caſe 106 b 
Robinſon & Walkers caſe 127 p 


Rawlinſon and Greens caſe 


127 p 
Rones caſe 133 P 
Richardſon and Cabells caſe 142 p 
Sir George Reynalds caſe 165 p 
Ryman and Bickleys caſe 129 p 
Reynor and Hallets caſe 187 p 
Rocheſter and Rickhoufe cafe 203 p 
Roſs and Harvies caſe 206 b 
Riſley and Hains caſe 209 p 

8. 
Tocks caſe 
Smiths caſe : : g 

Southwell and Wards caſe 91 p 
Sawyer and Hardies caſe 99 p 
Stainings caſe 102 p 
Scot and Mainies caſe Iog p 
Strowd and Wyllis caſe I14p 
Southem and Howes caſe 143 p 
Silveſters caſe 148 p 
Stone and Withipoles caſe 152 p 
Sary and Pigots caſe 166 p 
Sharp and Raſts caſe 181 p 
Snaggs calc 187 b 
Sherry and Richardſons caſe 15 p 
Smither*s caſe 169 b 
Sacheverel and Dales caſe 193 p 
Sanders and Meritons caſe 200 
Staple and Kings caſe 20 b 
Savile and Wortleys caſe 207 p 
Sparman and Sherwoods caſe 222 p 

I. 


11— and Traffords caſe 8 p 
Taunton and Raries caſe 106 p 


Tailours caſe 133 p 


urman 


— — —— 


— — 


Thurman P 4 188 
Talbot and Sir Walter Lacens caſe 


146 p 
Turner and Dennis caſe 169 


v. 
Aughans caſe 
* W. 


Ood and Downings caſe 10 p 
Webly and Skinners caſe 85 p 


Wood and Matthews caſe 102 p 


134 P 


Weſtcot and Cottons caſe 
Wrenhams caſe 
Wooton and Byes caſe 
Wards caſe 
Webb and Patemoſters caſe 
Weſtermans caſe 
Wales caſe 
Welden and Beſies caſe 

i v ns caſe 
Winers caſe | 
Welhorſeys caſe 


130 p 
135 P 
136 p 
144 p 
151 p 

151 pb 
160 p 


186 b 
186 b 


197 b 
208 Pp 


Woodroof and Vaughans caſe 210 b 
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In the time of Queen ELIZABETH. 


And written with his own Hand in French, and now faithfully 
done into Exgliſ. To which are added fome remarkable 
CASES, Reported by other Learned and Judicious Pens, 
ſince his death. FE N 


3% 1 


Fenner verſus Fiſher. 
Mich. 34 and 35 Eliz. Reginæ, in the King's Bench. 


N Treſpaſs bzought by Juſtice Fenner againſt Andrew Fiſher, foz a 
"MW @Treſpals done in the Parſonage Youſe of Crayfords in the County of 
Kent 30. Maii 34 of the Quien, the Defendant pleaded that one 
was leizedofthe ſame Peſluage in his Demefne as of Fee, and being ſo 
feifed,the dap of in the ſame pear,did demie it to the Defendant foz 
two pears, from ſuch a Feaſt then laſt paſt 3 by virtue of which:he entred ann 
was polleſled, until ing by colour of a 
ſaid Wright where — all | | 
entre, &c, - The Plaintiff replies by 
woe retiyd as the Defenvant hath alledged 


— 


tiſt ou 
this 2 that it ſufficeth to traverſe the Ear without making a Title, and 
ſaid that in 22 E. 4. Fitzh. Treſpaſs, It is adjudged that in Treſpaſs the Plain⸗ 
tiff may traverle the Bar without making Title in his Replication; and 
here in as much as it is acknowledged by the Defendant, that Wright did de- 
mile it to the Plaintiff,and that this is a Leaſe at will at the leaſt nat defeated 
by his own ſhewing, but by the Leaſe made to the Defendaut.Chis being tra⸗ 
verſed, and found againſt the Defendant, che Plaintiff, by the acknowledg- 
ment of the Defendant himſelf, hath a god Ticle againſt him to enter into 
the Land, and by it the Defendant by his Re-entry is become Treſpaſlo: to the 
Plaintif; and he ſaid, that in 2 E. 4. fol. In Treſpaſs where the Defendant 
pleads that he let the Land to the Plaintiff fo; — man's like, and 1 
05 


7 PR — 


2 Fenner verſw 2 


Fiſher F 


\ foz whole life it was, was dead, upon which he entrer, and it is adjudged that it 
ſufficeth foz thePlaintiffo maintain that Cettuyque vie was pet living ut 


making any other Title : And yet foz theſe reaſons Clnch andGawdy hei the 
Replication god,to which Popham fad, that we as Att ought not to ad dge 
foz the Plaintiff where a god and fozmal bar is das here it is. re 


by the Recozd it ſelf which is befoze us, we cannot ſe that the Plaintiff hath 
god cauſe of Action : And therefoze Jagre that in Treſpaſs in ſome caſes the 
Plaintiff may traverſe the Bar, az part of it, 4 making any other Title 
than that which is acknowlzoged to the Plainti the i this always 
ought to be where a Title is acknowledged to the Plaintiff bythe Bar, and by 
another means deſtroy by the lame Bar, fu there it ſufficeth the Plaintiff co 
traverſe that part of the Ear which goeth to the deſtruction of the Title of the 


Plaintiff compziled in the Ex, without makin t itle, but/4 
will traverſe any other part M the Ear, hana oh making 3 
pecial Title to Himſelf i icatiomwhergby the Bat the e 


on appeareth to be in the Defendant,becauſe that although the Traverſe there 
be found fo2 the Plaintiff, yet notwithſtanding by che Retozd in ſuch a Caſe the 
firſt Poſſeſſion will pet appear to be in the Defendant, which ſufficeth to 
maintain his Regreſs upon the Plaintiff, and therefoze the Court hath no 
matter befoze them in ſuch caſe to adjudge fo; the Plaintiff, unleſs in caſes 
where the Plaintiff chews a ſpecial Title under the Poſſeſſion of the Oefen- 
dant ; As foz example, in Trefpaſs foz bzeaking of his Cloſe, - the Defenvanc 
pleads that J. G was ſeiſed of it in his Demeſne as of F&,andenfeoffed J. K. by 
virtue of which he was ſeiſed accozdingly, and ſo being ſeiſed,enfeoffed the De⸗ 
fendant of it, by which he was ſeiſed, until the Plaintiff claiming by colour of 
a Deed of Feoffment made by the ſaid J. G. long befoze that he enfeoffed J. K. 
(where nothing paſſed by the faid Feoffment') entred, upon which the De- 
fendant did re-enter, here the Plaintiff may well traverſe the Feoffmeat ſup- 
poſed to be made by the ſaid J. G. to the ſaid J. K. without making Title, 
becauſe that this Feoffment only deſtroys the Eftate at will made by the ſain 
: 1G. to the Plaintiff, which being deſtroyed he cannot enter upon the De- 
fendant,albeit the Dekendant cometh to the Land by Diſleiſin, and uot by the 
Feoffment of the ſaid J. K. Foz the firſt Poſſeſſion of the Defendant is a god 
Title in Treſpaſs againſt the Plaintiff, if he cannot ſhew oz maintain a Ti⸗ 
tle Paramount. But the Peoffment of the ſaid J. G. being traverſed aud 
found foz him, he hath by the acknowledgment of the Defendant himſelf a god 
Title againſt: him, by reaſon of che firſt Eſtate at will acknowledged by the 
Defendant to be to the Plaintiff, and now not defeated : But in the ſame cale 
he cannot traverſe the Feoffment ſuppoſed to be made to the ſaid J. K. to the 
Defendant, without any.eſpecial Title made to himſelf 3 foz/albeit that J. K. 
did not enfeoff the Defendant, but that the Defenvanc viſſeiſed him, oz chat 
he cometh to the Land by another means, pet he hath a god Title againſt the 
Plaintiff by his firſt Poſſeſſion, not deſtroyed by any Title Paramount, by any 
matter which appeareth by the Recozd, upon which the Court is to adjudge ; 
and with this accozd the opinion of 31 E. 4. 1. That the material matter of 
the Bar ought always to be traverſed,oz otherwiſe that which upon the plead- 
ing is become to be material, and that which the Plaintiff traverſed here, tg 
wit, the Leaſe made be Wright to the Defendant is the material point of the 
Bar which deſtroyed the Title Paramount acknowledged to the Plaintiff by 
the colour given in the Bar which is god without another Title made: 0 
note well the diverſity where in pleading in Treſpaſs the firſt Poſſeſſion is 
acknowledged in the Plaintiff by the Bar, and where it appeareth by the 
pleading to be in the Defendant, and where, and by what matter the firſt 
Poſſeſſion acknowledged in che Plaintiff by the War is avoided by the ſame 
Bar; And upon this, Judgment was given foz the Plaintiff, as appeareth 
in 34 and 35 Eliz. Rol. 
Earl 
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f Exel e e : 
. Eliz. and Anne Ruſſel. 
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therwile, then it ſhould be taken if this limitation 


the Uſe of the party to whom it is made, 0z accozding tothe confidence which 
ſhall be abſolute, oi accoxding to that which is limited; - which may alter that 
which otherwiſe ſhall be taken upon the genergd confidence, as 30 H. 6. Fitz. 
Deviſe, If a man deviſe Lands to another in Fee, he hath the uſe and Title ol 
it, but if it be limited to his uſe foz his life only, the uſe of che Fee ſhall ye to 
the Heir of the Deviſoz, foz by the limitation his intent ſball be taken to he o- 
in this caſe the Earl reſerves to himſelf but ug pot yy 
as in this caſe to himſ | [ 
Term, which 


right Peirs of the Feoffoz, in this caſe che Peir ſhall take by deſcentas a Re⸗ 
verſion remaining to the Feoffoz,and not as a Remainder deveſtedout of him, 
foz the ancient right pzivilege the Gſtate which 2 map take, and therefoze he 
ſhall take it by deſcent,and not by purc haſe; foz the name of right Peir is not 
a name of purchaſe bet wixt the Anceſtoz and his heir, becauſe that doth inſtante 


that he happened to be heir, he takes it by deſcent, and then it comes too late 


to take by purchaſe, And another reaſon that the Daughters ſhould not have it 
is, becauſe that when Sir John Ruſſel dies without Aue Pale, which Cate 
might have pzelſervev che Remainder, ik it ſhall be a inder, there was 
not any right heir oz the ſaid Francis Earl of Bedford to take this Remainder, 
becauſe that the ſaid Earl ſurvived him : And therefoze it is to be reſemblen 
to this Caſe ; Land is given in Tail, the Remainder to the right Heirs of 
J. G. the Donee dies without Iſſue in the life of J. G. in this caſe, albeit 
J. G. dies afcerwards-haviug.an. heir, yet this heir ſhall e the Land, 
becauſe he was not heir in Eſſe to take it when the Remainder fell, and foz 
the mean Eſtate foz years this cannot pzeſerve a Remainder, no moze than 
when Land is given fo; pears, the Remaiuder to the right heirs of] G. this 
Remainder can never be good if J. G. be then living, becauſe ſuch a Remajn- 
der cannot depend but upon a Free-hold pzecedent at leaſt, and therefoze the 
Inheritance here ſhall go to the now Earl of Bedford by the ſecond aſſurance, 
And upon conſideration of the Caſe and ſeveral ences had upon this 
among the Judges and Barons, it was ac laſt reſolved by all (but Patron 
Clarke) that the Daughters ſhall not have the Pannozs in the County of 
Dorſet, but the now Earl of Bedford,and pzincipally upon this reaſon, becauſe 
there was no right heir to take as Purchaſoz; where the mean Eſtate Tail 
was determined, which was by the Lozd John, without Iſſue Pale, foz they 
agreed that the Nemainder to the right heirs, if it be a Remainder, cannot be 
p2elerved by the mean Eſtate foz pears, foz it ought to be a Free-hold at leaſt 
which ought to pzelerve ſuch a Remainder, until there be one to take it by 
name of Purchaſoz as right heir, And at this day they did not think there was 
any diverſity between the Caſe of a Remainder. in Poſſeſſion limited to the 
right heir of one, and of a.Remaindex in uſe lo limited over to another. 


Mich. 34 and 35 Eliz. In the King's Bench. 


12 Ejectione firme upon ſpecial verdic the caſe was thus, A man poſleſ- 
1 led of a Term of years in right of his wife, made a Leaſe foz years of the 
ſame Land to begin after his death which was the Leſſoz,and afterwards he vy- 
ed and his Wife ſurvived him, and the queſtion was, whether the wiſe hall have 
the Land after che death of the husband,o the Leſlee,foz if the husband dane 
vilcd 


might.contrac fo the 
might he do-foz any part of 


. 


deniſe; the Land fog one and twenty years to be⸗ 
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term ot the Pusbg 
it which 9 
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Dusband had ſurvived, pet he ſhall have the term againſt his own Gzant; 
as if a Leaſe were made foz Life, the Remainder foz years to him which firſt 

cometh to Pauls, if A. grant this Term fo; pears to another, and aftetwards 

A. is the firſt that cometh to Pauls, yet the Gzantet ſhall nat have this Term 

becaule it was not in A. vy anp means neither ip Intereſt no; otherwiſe until 

he came to Pauls: As if a man make a Leaſe foz/life, the Remainder co the 
right Þeirs of J. S. J. S. hath Iſſue a don which ſeUeth this Remainder, and 

afterwards J. S. died, this Son being his Heir, not anding his Sale, he 

ſhall have this Remainder and not his Gzant it was nat in him at 

the time of his Gzant, but by a matter which cometh, Ex poſt faQo, co wit 

the death of his father, and afterwards Judgment was given in the firft caſe, 

that the Gꝛantee ſhall have the term gzanted to him by the Pusband, and that 

the Wife ſhall not have the term during this Leaſe, 


Hunt Ferſ#s Gateler. 
Mich. 34 and 35 Eliz. in Commun, Banco. 


1* a Replevin between Hunt Plaintiff, and Gateler Avowant in the Com- Lt this caſe 
mon Pleas, which was adjourned foz difficulty into the Exchequer Chamber, C. ch ng 
the Caſe was thus, Tenant in Tail, Remainder in Fee, he in Remainder in c “scale. 
Fee grants a Rent-charge in Fee out of the ſame Land, to begin after the 
Eſtate Tail determined, Tenaut in Tail ſuffers a common Recovery with a 
Uoucher over, to the uſe of the ſaid Hunt in Fee, and died without Ifſue in- 
heritable to the Jncail, and whether Hunt ſhall now hold the Land charged 
with the Rent, was the queſtion ; aud after that it had long depended, and 
was many times argued in the Common Pleas, and Exchequer Chamber, at 
Hertford Term, it was at laſt reſolved by all the Juſtices and Barons unani- 
moully, that the ſaid Rent-charge was gone by the Recovery, although che 
Eſtate Tail was expired, becauſe that he which is in, is in under this Intail: 
And therefoze Popham ſaid, ſuppoſe that the Tenant in Tail himſelf befoze 
the Recovery had granted a Rent-charge out of the ſame Land, oz had made a 
Leaſe foz years, 02 had acknowledged a Statute, all theſe had been, god, any 
to be executed againſt him which cometh jn under the Recovery, not withſtan⸗ 
ding that the Eſtate Tail had been ined foz want of an Yeir inheritable 
to 


Gibbons verſa Maltyard and Martin, 


Vide this cſs T an Ejectione firme, bzought in the Kings Bench by John Gibbons 
in Coke Ilb. 8. Punt. upon a Demile made by Edward Peacock the Son, of Lanvs in 
Sidel ret. © Croxtons inthe County of Norfolk, againſt Thomas Maltyard and John Mar- 
© tin, upon a ſpecial Werdid, the caſe de thus, ts wit, that Sit Ri- 
chard Fulmerſton was ſeiſev of the ſaid Tauds (amongſt others) 
lven in occage in his Demeſne as of Fee, and being ſo feilen by his laſt. 
ll in Wzicing, made 9Eliz. Dzdaſned that a Devile ſhall ve made by his 
Executozs that a Pzeacher ſhall be found fob eber to pzearh the Wozd of 
God in the Church of Saint Maries in Thetford; four times in the pear, and 
to have foz his labour ten ſhi fo every Hermon. And further he de- 
+ viled to his Grecucozs and their Heirs tertaln Lands and Tenements in 
Thetford atozeſaid to this intent; and upon this condition, that they oz the 
Durvivoꝛ of them within leven pears after his deceaſe, ſhould pzocure of the 
e d 
and na em to rt 

that they ſhall aſſure thz&@ ofthe — — | 
the Dcholmaſter and Uchet, and their Sicceſſozsfoz ever, and foz the other 
Tenement, that they ſhall make an aſſirance of it foz the Pabiration of four 
por people (tue men and tue women) fo) ever. And fo} the better 
maintenance of the ſald Pzeacher, Schw{ Uſher and po} People, 
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he deviſed (amongſt ochers) his ſaid Tenements in Croxton to his Crecus 
tois f0z ten years t the perfozmance of his Mill, and after this he eviſey 
them to Sir Edward Cleer, and Frances his 'Wife (the Daughter and 
Veit -of the tam Sir Richard, and to the Peirs of the ſaid ir Edward, 
upon Condition [that if the "latd; Sir Edward his Yeirs oz Aſſigns , 
toe che end of dhe ſaid: cen pears/ſhall aſſure Lands oz Tenements in 
polleſlion to the value of five arid thirty pounvs:a pear, to the ſaid Cxecuto)s 
v2 the Durvivoz of them, their Hejrs and Alligus, oꝛ to ſuch perſons their 
Heirs and Ducceſlozs'/as his laid Erecutozs oz the Survivoz of them ſhall 
name 07 allign fox and towards the maintenance of the ſaid . , 
Schal maſher and Uſher, in theſaid Schal- houſe, xc. and foz the relief of 
the ſaid poꝛ people in the one of the ſaid houſes, ' atcozding to the Oꝛdinance 
as he himſeit in the laid Wilt had declarev, oz qtherwiſe as by his Erecucozs 
oy the Burvivoz of them thall be pzeſcribed. ' And if the ſaid Sir Edward and 
his Yeirs ſhall make” default in the aſſurance of the ſaid Land by him to be 
aſſured as afozeſaiv, then he will'thac immediately upon ſuch default, his 
Cate; and the'Eftate of the ſaid Frances ſhall ceaſe in the ſaid Lands in 
Croxton, &c. and then he devile the ſame Lands to his Executozs and their 
Heirs' foy ever to the ule of them and their Heirs upon truſt and confidence 
that they oz the Durvivoz of them and their Yeirs ſhall aſſure. the ſame, oz 
othet wile yearly diſpoſe the pzofits of them in finving the ſaid Pzeacher and 
other charitable-wozks as afozeſaid, and made Edward Peacock father to the 
Leſſs2 ( whoſe Meir the Leſloz is) and others his Executozs, and died 9. 
of the Queen, after whoſe Death all the Crecutozs refuſe to be Executors. 
The ſeven years paſs without theeſtabliſhing of the Schl, and other things 
actoꝛding to the Will foz the firft part of it, whereby the Land in Thetford 
was fozfeited to the Heir foꝛ the Condition b2oken,: and within the ten years 
Sir Edward Cleer made a Feoffment of Land to the value of 35 I. & year to 
the ſurviving Grecutoz, foz the uſe of che Schal, but with'a condition con- 
traty to the Will, and no Livery was made upon the ſaid Feoffment, but it 
was iutolled of Recozd in the Chancery, whereby the laid Sir Edward had 
bzoken the Condition annexed to his Eſtate, and alſo during all this time 
neither the Exetutoꝛs noz their Yeirs had done any thing in finding the 
Pzeacher oz the other wozks of Charity with the pzofics of che ſaid Lands in 
Croxton, 0} in aſſuring of it accozding to the Will, and pet the ſaid Edward 
Peacock the Son in September 32 Eliz. being Heir to the ſarviving Exe⸗ 
cutoz, entred into the Land in Croxton, and demilſed it tothe Plaintiff foz 
ſeven years, upon which the Defendant as @ervant, and by the commands 
ment of Dir Edward Cleer, and of Edmund the Son and Heir of. the ſaid 
Frances (who was then dead) entred, upon which Entry and Ejedment the 
Action was bzought, and it was-moved by Godfrey and others that the Entry 
of the Defendants was lawful, firſt in the right of the laid Sir Edward, be⸗ 
cauſe that his Eſtate by the Statute of 23 H. 8. cap. was without cons 
dition,o2 determined; becauſe that by this Statute all the uſes limited in ſuch 
a manner are made void, becauſe.they are in the nature of a Poztmain, as 
map appear by a Pzoviſo at the end of the ſame Dcatute foz a certain perſon 
of Norwich who had deviſed Lands foz the eaſe of the pz Inhabitants of 

the ſame City, in Taxes and Tallages, and fo; cleanfing of ſtriets there, 
and foz diſcharge of Toll and Cuſtom within the City, all which were god 

uſes; and not tending to Duperſtition, and pet if it had not been foz the Pro- 

viſo they had bien gone by the body of the Statute 2 and the Statute ozdained 

alſo, that every penalty and thing which ſhall be deviſed to defraud this Sta⸗ 

tute ſhall be void; and if this do not help them, pet the Entry made in the 

right of the ſaid Yeir, of Sir Richard Fulmerſton, is god; foz the Eſtates of 

the ſaid Executozs: ate alſo bound as with a cacite condition that theſe things 

ſhall be perfozmed which are not done, and therefoze. che Entry in right - the 

eir 


Heir is lamial, fo; rhe un Ad propofitum, ca intentione, anv the like 

& Will ace god Conditions which — and vouched 

Seil. Pl. but tt was after often argument 1 — that the firſt 

exception was 16-no purpoſe, foz they conceived that this Statute was to 

taken to extend only ta the uſes which tend zo Superſtition, be 

lected as well dy che wozup of it inthe very body of the fc at 

as by the time in which it was made, they 
to the ruin of che Auchozitp 
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and not foz any neceflity as oftentimes it a 

be ſaid, chat it appeareth fully dy the Will that it was not the intent 
ſaid Sir Richard to have the Land in Croxton 2 

the poſſeſſion of his Execute, oz with any scher matter 

their ©ftate, foz the Mom, that they ſhall have it upon eruft and confidence, 
erclude all confiraint which is tm every condition, and the Will is, that they 
ſhall have it to the uſe of themſelves and their Peirs im ever, which can 

be if it all ve abzidged by any Limitation oz Determination: And he ſaid, 
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compiſed in a Mill, and it never was his intent to have it to be a condition, 
and therefoze void as to the Leſſit to bind him eit her by way of Covenant oz 
Condition, ſo here, 8c. Aud foz the laid Feoffment enrolled without Lives 
ry, it was agreed by all, that it was not of any fozce to make the Land to 
pals to the Exetutoꝛs, but the Eurolment concludes him to ſap uot his Dad 
And alſo that the Executozs refuſe to be Executozs, this ſhall not hinder 
them to take by Devile as to the Inheritance; whereupon it was adjudgey 
that the Plainciff ſhall recover as appears. | 


Thompſon werfus Trafford. 
Hillary Term, 35. of Queen Elizabeth. 


D EjeQione fie, between John Thompſon Blaiatif, and Thom: 


Traſſord Defendant, the caſe was thus, Pzefident and Scholars of 
Magdelcn College in Oxford, 20. Decemb. 8 Eliz. Did let a Peſluage in 
the Burrough of Southwark, to which no Land appertained; to William Stan- 
diſh fo; twenty pears, from the Feaſt of Saint Michael next enſuing, ren- 
dring the ancient Rene, and 25 Octob. 21 Eliz. they did let the ſame Pel- 
ſunge to the ſame Standiſh fog twenty pears from the Feaſt of Saint. Michael 
then next enſuing, rendring allo che ancient Rent, and 31 Auguſt, 30 Eliz. 
The: Pꝛesdent and Scholars made a nem Leaſe of che ſame Peſluage to 
— — foz — 2 — ren⸗ 
aring Rene, which conveyed by mean Alliguments 
to the Plaintiff, upon which che Aaton was bought againkt the ſaid Ts 
whic 
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Thompſon tenſu. f 
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which had the Intereſt of the ſaid Standi h by mean Allignments: Popham 
ſaid, that Ipſo facto upon the lait Acale. made, aid'annered by Standiſh, the 
firſt Leaſe was determined and gone, foz this laſt Contract diſſolves the firſt 
when the one and the ocher cannot fand together, :as:th6y.caunor bert, de⸗ 
cauſe-the one intetmix wich the other, and o way the,opinion in the Com- 
mon euch about x; Elir, in the Caſe ot the Abbp at Barking, of which J have 
tan Renn. il Inte 33 37171571 301 la 

And bere Standiſh;befoze Michaclmas, next after the ſetond Leaſe made to 
him could not gzant gver his firſt Term to be god to the Gꝛantæ, fox. il this 
ſhould be, the ſecond Term ſhall not be god to Standiſ 3 but fo2 the remnant 
ob the gears alter, the firs Term finiſhed, which cannot be betauſt it ſtand⸗ 
eth in the power of the Gꝛantoz with the aſſent and atceptance of the Gꝛantie 
to make che (ccondGzant god, foz the whole Term, to wit, from Michaclmas, 
and this cannot be but by a determination in Law of the firſt Term immdiate⸗ 
Iv, which is made by his own acceptance, and therefoze a pꝛejudice to none 
but himſelf, : and Volenti non fit injuria, and the firſt Term cannot have his 
continuance until Michaelmas, but is gone pzeſently by the acceptance of the 
ſecond Leaſe in che whole, foz the fix& Contrada which was entire cannot be 
lo diſlolyed in part, but jn the whole, ag to that which the Party hach, and 
therefoze the firſt Term (as the Cale, is here) is gone in the whole; to which 
Clench and Gaudy agr@d 3. and if ſo, then this laſt Leaſe to Sranduth was but 
as a Leaſe; made to egi; at a time to come, which is made god bythe Sta⸗ 
tute of x4 Eliz, if i t exceed che time of fozry years from the making of 
the Leaſe ; foz the purpoſe of this Ac was, that Colledges and the like ſhall 
not make Gzants in Reverfion, albeit it be foz year, and the reaſon was, 
becauſe chat by ſuch Gaauts in Neverſion they wall be excluded to have! their 
Bent of the particular; Tenants foz the time: And therefoze in the Caſe of 
rhe Countels of Suſſex, who had a Jopnture aſſured to her foz her life by A 
of Parliament, witz a Proviſd, that the Garl her Vusband might demiſe it 
fo2 ang and twenty pears, .rendzing the uſual Rent, where the ſaid Earl had 
made 3 Leaſe fog one aud twentg yeaxs,. acco2ding to che tatute, within:a 
year befoze the end of the ſame Leaſe, the ſajd Gar made a nem Teaſe of 
the ſame Land to yok his Servant fo2 one and twenty years, to begin af- 
ter the end ol the fqzmex.Leale, rendring the ulual Rent, and died, the ſaid 
Counteſs avoided thigla&t Leaſe by, Judgment given in this Coutt, becauſe it 
ſhall be intendev to.beaJeaſe in Poſſelon, which be ought to make by the 
Proviſe,: from the time of che making Q it, otherwiſe by -ſuch perverſe con- 
Trygiay, the true intent of the Dtatute ſhall be utterly defrauded, Fut here 
to make a &caſe foz twenty pears to ove in poſſeſſion, and to make another 
Leaſe to another fe twenty 1 end of the fozmer Leaſe, 
is god, - becauſe that t he one and do not extæd the fozty years com⸗ 
Piiſed in the Statute. 81381 8377 B13. 4 4 

Aud the Juſtices of the Common Bench the lame day at Serjeants Inn agreed 
to the opinion of Popham foz the determination of the whole firſt Term, by 
the taking of the feconyTerm by Standiſh, ; 610 
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Ward verſus Downing. 


2. 1 * an EjcQione firme bought by Miles Ward again Robert Downi 

the Cale was thus One Robert Brown was ſeiſed of certain Lands 

| in the County of Norfolk, in his Demeſn as of F ( which 

were of the nature of Gavelkind ) and had Iſſue George his eldeſt Son, Wi- 

liam his mindlemoſt Don, and Thomas his youngeſt Son, and being ſo ſeiſed 

6 Decemb. 1559. made his Teſtament in Mziting, by which he deviſed the 
ſaiv Tenements in theſe wozvs, | 

item, I give unto Allee my Wife the nſe and occupation of all my Youſes 
and Lands, as well Are 6s Copy-hold, duting her natural life. 

Item, J will, char George my Son ſhall have after the deceaſe of his Po- 
ther all choſe my Youſes and Lands, whereof the uſe was given to his laid 
Mother fo2 the term of her life, To have and to hold to him and his Peirs 
ko ever, and if the ſaid George die without Iſſue of his Body lawfully be- 
goccen 3 then J will my ſaid Lands ſhall in like manner remain unto Willi- 
am my Son and his Heirs foz ever. And J will that all ſuch Poney as ſhall 
be paid of any Legacy by the ſaid George, Hall be allowed by the laid Wil- 


iam, to whom the laid George ſhall appoint, 1 853 


item, J will, that if the ſaid George and William depart the Wozld befoze 
they have Mue of their Bodies lawfifily : Then J will that all my laid 
Houſes and Lands ſhall remain unto Thomas my Won and to his Yeirs foz 
ever. | 
item, Chat if the ſaid George ſhall enjoy my ſaid Poules any Lands, then 
I will chat che ſaid George wall pay out ot the ſaid Lands to William and Tho- 
mas his Bzother 261. 13 5. 4d. that is to ſay, at his fir Entry into the lain 
Lands, to pap unto che ſatd William his Byzocher 408. and ſs to pay yearly 
until che fam of 13 l. 68. 8 d. be fully anſweren and paid, and then ims 
— 8. $4. to be paid unto the 


of 261. 13 5 4d. in 
hat all my Boules 


Grorge dau yay it it 
—— Wop | 


concluſion 
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concluſion of the Uerdic was not upon the expulſion, but only if the Entry of 
the ſaid 1 mn nk adjudged lawful, then they find the Defendant = 
guilty, and if it were not . find him guilty, | 

Fennor, the Eſtate of the ſaid William is conditional by the Will, to wit. 
that he ſhall pay to Thomas the fozty'Watks, accozding to the Will, vecauſe 
the Will is, that the ſaid Poney ſhall be paid as is afozeſaid, oz befoze the 
laid Poneys whith were to be paid; was expzefly limited to be paid upon 
the fozfeicure of his Eſtate: And further if it ſhall not be taken foꝛ a Condi⸗ 
tion, then Thomas hath no remedy foz the Poney to be paid to him; and al- 
though it be limited to be paid but to Thomas, who was dead befoze the dap 
of payment of it, pet it ſhall be taken as a duty limited to him which ſhall be 
paid to his Execntozs, becauſe that a time certain is limited foz the payment 
of it, to wit, when the Land is come to the ſaid William, which is, by the 
death of the ſaid Alice, but if no time had been limiced-foz the payment of it, 
and they had died befoze the payment of it, it had been orherwiſe ; And it be- 
ing a Condition in William, albeit it deſcend upon him, as well upon him as 
upon the Heir of the ſaid Thomas, pet it remains a god Condition foz the 
part of the Meir of the ſaid Thomas, not determined by the deſcent of the 
other part upon the Yeir of the ſaid William. | 

And further he ſaid, that here the Condition ſhall not be ſaid to be bzoken, 
but upon refuſal of payment by the ſaid William, as in the Caſe of George to 
whom it refers by the woꝛds (as is afozeſaid) which refuſal is not found, and 
therefoze the Plaintiff ſhall be barred. | 

Clench, The Executoꝛs of the ſaid Thomas know not when, noz at what 
place to demand it, andtherefoze he thinks that the ſaid William ought to have 
tendzed the Poney to the ſaid Exetuttix at his peril... 

Popham, The payment limited to be made by the ſaid George is at his firſt 
Entry after the death of Alice, and then to pay 40 8. and ſo yearly until 40 
Parks are paid to the ſaid William, and thereupon 40 8. yearly. to the ſaid 
Thomas, until other twenty Parks are paid to him; fo that this is the fozm 
of the payment, to wit, at his Entry, as well foz the place as the time, foz it 
cannot be made at his Cntrp,unleſs upon the Land it felt, and therefoze by the 
purpo2t of the Will the Land ſhall be taken foz the place where the payment 
ought to be made, fo2 avoiding che inconvenience which otherwiſe will. en- 
ſue 3 as if Jam bound to pay to pou 20 l. upon your firſt coming to fuch a 
place, this place ſhall be taken foz the place where the payment ſhall be made. 
And whereas it is ſaid further inche Will, and ſo to pay yearly 40 8. until 
til the twenty Parks are paid to William, this payment alſo by the woꝛds (and 
ſo to pay yearly, #c.) ſhall be av the ſame place at che end of every year, ups 
on the next day after the end ot it, oz otherwiſe there will be no certainfy 
when it ſhall be paid, and therefoze the firſt day ol every pear ſhall be the very 
day of payment, and this alſo bp virtue of the ſaid wozds (and a yearly. ) 
And at the laſt day of payment by George to William, oz Thomas there ought 
to be paid but 268. 8d. becauſe chat then there remains no moꝛe to be paid ot 
the ſums limited to be paid to them And when the Will here hath finiſhed 
with George foy that which he is to'pay, it goes further, and if. he refuſeth 
to pay the ſaid ſums to William and Thomas, in manner and fozm afo2eſaid, 
then he wills that all the ſaid Lands hall remain to the ſaid William and his 
Peirs foz ever, paping yearly, &c. and ſo there is an expzeſs penalty to 
George if he refuſe to make papment, to wit, that he ſhall loſe the Land foz 
default of payment made by George by the wozd (paying) annexed to the 
Eſtate which is a Condition, but he conceived char this laſt payment to be 
made to Thomas, is not to be made upon any penalty, noz that a Condition 
is to be implied in it, although Thomas hath no remedy foz it, but in conſci- 
ence, becauſe it is a mit confidence put in William to pay it: And he (aid, 
that he was the rather moved to be of his _ becauſe every one of the 
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ment, becauſe this was a ſum in grols limited to be paid to the ſaid Tho- 
mas at a certain time. But if it thall be taken foz a Condition in William, 
he thinks clearly that the faid William ought to have given notice to the Cre- 
tutrix of the ſaid Thomas befoze he had made his firſt Entry into the Land of 
the Ten. when he intended to make his Entry, ſo that the Executrix might 
be there at the ſame time to have mave Demand of the Pony, which ought to 
have bien done, oz 8therwtſe there cannot be a refulal in the ſaid William, 
and without his refuſal 02 other default in him, the Condition cannot be b20- 
ken, if it had ſuch a relation as it make the payment as George ougyt to do 
it: And fo the Executoz of Thomas cannot have notice when William will 
make his firſt Entry into the Land, if he do uot give him notice of it, and 
therefoze if it ſhall be 2 Condition it had been bzoken on the part of William, 
foꝛ want of giving notice to the Executoz of the time of his ſirſt Cutry,where- 
by the Cxecutoz might have notice of the time to make his demand, becauſe 
without a/bemand/a refuſal cannot be, and the Executos is exculed to make 
demand when he had no notice it the time, ald cherefpge the defaulc af Wil- 
liam in not giving notice of it ſhall be taken againſt him as ffrongly as if he 
bad made a refuſal to pay upon demand; fn; ifnocice had been given to che 
Executsz, and he had demayded the Paney, and William had ſaid nothing to 
it, but omitted to pay it, pet this ſhall be a cefuſal in Law. 

But of this nothing appeareth in the Uervic, whether the Cxecutoz had 
notice given to him oz not, noz nothing mentioned in the Werdic whether any 
demand or refuſal was made of the Ponep oz not, and therefoze the Uervict 
as ta theſe points is intertain to junge upon, whether it ſhall be taken to be a 
Condition in William: But it ſ&ms-as the Merdid is, that Judgment ougbt 
to be given againſt the Plaintiff, foz the concluſion of the Verdi is upon the 
Entry of the Defendant,” whether this be lawlul oz not, and not upon the ex⸗ 
pulfion, o; whether upon the other Poyety his Entry was lawful in right ot 
the ſaid William, betauſe they were Zenauts:in Common. 


3. 15 Treſpaſs of Allault, Battery and Impziſonment, made luch a day 
at in the County of Cornwal, mought by 
againſt : The Defeudant-ſaich, that he was Conſtable of the 
ſame Town, and that the Plainciff the ſaid day, vear and place, lzought an 
Infant .not above the age of ten days in his arms, and Jeſs him upon che 
ground to the great diſturbance of the peaple there being, and chat be com⸗ 
manded the Plainciff'to take up the ſaid Infant, and to carrp it from them 
with him, which the Plaintiff refuſed to do, fo; which cauſe he guietlp laid 
bis hands upon the Plaintiff aud committed him to che Stocks in the ſame 
Town, 'where hecontinned top fuch a time, until he agreed-to take up the An- 
kant again, which is the ame Aflault , Wattery and . I. 
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of the Peace, 
a Dunchil, oz openly in the Bea 
it, the Couſtable ſ&@ing it may at 8 ſo 
what greater bzeach 1 tan there to put ſuch an Infant by 
ſuch means in danger of its life ? Aud what diverſity is there betw@n this 
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Hayes verſus Allen. 
4. Elz. Rot. 1308. A Cui in vita was bzought in the 
—. 1. by Ralph Hayes against William Allen, of a Peflu- 
age with the py nn in ©. Dunſtans in the Eaft, London, in which it 
was ſuppoſed that the ſaid William had no Entry, but after che Demiſe which 
ohn Bradley, late Yugbaud to Anne Bradley, Aunt of the ſaidRalph (whole 
ir the laid Ralph was) made te Tho. Allen and Jo. Allen, aud counts acco- 
dingly, and ſhews how Couſiu and Yeir, to wit, Don of Wil.Bzother of fa 4 
Annc, W.Allen traverſes the made to the ſaid Tho and Jo. Allen, and at 
keene mas 191 71 the ſaid 87 and Anne his Wife was ſeiſed 
ir Demeln as ot Fit, in IE ind. —— 
abend en from 3 to the uc n 
12 fot and an half, and bei \ IJ. by ** {ot 
ſealed with their Seals, enkeoſted the ſaid 5 TIRE len thereof, to 
hold to them and their Peirs, to the ule of nid Jo. Bie and Anne bis 
Mile foꝛ their lives, and . the uſe o the Church-Wardeng of 
Dunſtans, Lond. and of their; 3 over, to the uſe of ; . 
ſame place, and that Livery was made a v, and that the laid Deed was 
inrolledin the Chancery at Weltm. and thacalterwardsthe (aid Anne died, and 
that Jo. Bradley ſuvived her and 
deſcended to the laid Ra. as Cauſin aud ) 
Allen Kt. mas feiled of a yi "Landy 
4 inches 1 7 7 1422 
ley s and Anne his 
after the ſaid. , 1055 CE utterly drew away 
the ſaid Dan te ela they nne bis Wie, and ereced:a 
new Youſe upon the Land of che ſaid Dir 00 when of the Land upos 
which the other tod, containing fram he Monch to the Sonch 13 for, 
and from the i ee foot 10 inches, which Pelluage ia newly built, 
dd the day of het d, die Cands, &c. And it upon the whole 
matter the ſaid Demi + * radley and Anne be, and in Law ought 


$a 


tobe adjudged. the — „ aewlp built upon the (aid parc 
.of Land, where £ 8 Ce Gay and Ange tod, then, 
the Jury find =: ſaid. Jabo dated co che ſaid Thomas and. John 
Allen the lain 125 ply gra a e Wd, as che Plaine hch allege 


and ik not, then they . 
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: Hayes verſus 
Allen, 


And upon this Uerdict Judgment was given there, and an zit 
of Habere facias ſeiſinam awarbed of the ſaid Peſluage, with the Appurte- 
nances 3 viz. 18 fot of it from the Nozth to the South, and 12 fot and an 
half of it from the Caſt to the W e oy a Mzit of Crroz being 
bzought in the Rings DAN foz Erroz by Coke Sollicitoz 
that upon this Uerdict Jy ought to have been given foz the Tenant, 
and not, foz the Demandant, foz what was remaining of that which was of 
the Boule, is not a Boule, but only a piece of a Boule, and therefoze it onght to 
have bien demanded by the name of a piece of Land, containing ſo much one 
way, and ſo much another; fox a Boule waſted and utterly drawn away, can⸗ 
not be demanded by a Peſſuage, but by the name of a Curtilage, oz ſo much 
Land of ſuch Contents; foz a Precipe lies of a piece of Land containing ſo 
many ftet in length, and ſo many in bzeadth : And alſo Land built during 
the poſſeſſion of him which hath it by Tozt, cannot be demanded by the name 
of Land by him which hath Right, but by the name of a Boule, noz e contra, 
foz every demand of Land onght'to be made accozding to the nature of which 
it is at the time of the Action brought, be it a Peſſuage, Land, Peadow, 
Paſture, Mod, &c. And if the Walls of a Pouſe be made upon the Land 
without any covering, pet it ſhall be demanded but by the name of Land 3 foz 
he ſaid, that it cannot be a Youſe without its perfection to be habitable, which 
he ſaid is not here, becauſe it ſtands upon the Land of the ſaid Anne, which 
hath not the perfection of a Youſe habitable without the Remnant, But this 
notwithſtanding the firft Judgment, was affirmed 3 foz it was ſaid by Pop- 
ham, and other Juſtices; that, that which is erected upon the Land of the 
ſaid Anne, ſhall be ſaid a Youſe as to the right of the Heir of the ſaid Anne, foz 
a Youſe map be ſuch to be demanded by the name of a Pouſe, albeit it hath not 
all the perfection of a Boule, as if it hath no Dos, ſo if it hath part of the ſide⸗ 
walls not made, dzawn away, 02 fallen, yet the remainder continues to be de- 
manded by the name of an Boule; lo if part of the Covering be decayed, pet 
it ſhall be demanded by the name of an Youſe,and the rather here,becauſe with 
that which is upon the other Land it is a perfect Youſe; and J may have a per⸗ 
fect Pouſe although the Dide-walls belong to another: as in London, where 
a Pan joyns s Youſ to the Side-walls of his Neighbours, he hath a per⸗ 
feu Ybuſe, and v 


the Side-walls belong to another, and this commonly 
happens in London, but it ig otherwiſe if it were never covered, oz if the co- 
vering be utterly fallen, oz dawn away, foz without a Covering a Houſe 
cannot be ſaid to be a Youle; fo; a Covering to keep a Pan from the Stozms 
and Tempeſts over head, is the pzincipal thing belonging to a Youſe. 

And further, ſuppoſe that a Pan hath un Kitchin, oz a Yall upon Land, to 
which another hath right, he which harh right ought to demand ic by the 


name of aPouſe : ſuppoſe then that there is adjopning to this upon other Land 
a Parloz, à Butterp, a Shop, a Cloſet, and the like, with Chambers over 
them, this doth not change rhe fozm of the Mzit that he is to have which 
hath right, although befo2e it was built by the name of a Youſe, and pet as to 
the Rent both the one and the other was but a Boule, but as to the Demandant 
it is otherwiſe,” foꝛ they are feveral, ſo here: And the Demiſe which befoze 
was made of the Boule drawn awap, ſhall be now upon the matter a Demiſe, 
as to this part of it a new Peſluage 3 foz if a Yan make a Leaſe fo; years of 
a Boule, and the Termoz pull it down, and ereck there a new Youſe,oz if L and 
be demiled, and the Leſles build à Boule upon it, in an Action ok Maſte, foz 
Waſte done in this new Boule, the Mzit call fuppole that he did waſte in the 
Houles, &c. which were dem led to him, "and pet in the one caſe it is not the 
Peſluage which was demiled to him, and in the other the Boule was not de- 
miked, but the Land only; Bur he hath no Term in the Youſe but by the De- 
mile befoze made : And it Techs to Popham,' that Allen the Defendant can- 
not pull down this part of the Ybule erectedupoit his own Land tothe . 
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Sherry verſus; 
/ Richardſon] 
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end of the Controverſie, in as much as it is not certain byreaſon of the Con- 
dition, whether it ſhall be an end oz not : ut it lem to Popham, that the 
Award here is not made within the time that it ought to have been made by 
the Condition, fo2 the Obligation is alledgen to be made the 16th. of March, 
33 Eliz. and then no Month can be the inſtant Ponth but March, and there⸗ 
foe this wozd April is but a mer Negation, and ik it Gould not be ſo, to 
what April ſhall ic refer: foz there is no matter to guide it moze to one April 
than another, but the general Antendment which happily ſhall guide it to the 
next April, foz avoiding of incertainty, if it had not ben ko the woꝛds (this 
inſtant Month) and the wozds (within this Month) ſhall not be ſaid to be frivo- 
lous and vain, where they may have a god and plain Intenoment, but rather 
the wozd (April) which is repugnant to it ſhall be ſaid to be void and a mee 
Negation ; but it ſeems to him that as the Award is, the Cale being that at 
any time within twenty days after the Award made, the one oꝛ the other vil⸗ 
liking the Award, might have bien defeated upon the payment of 10 s. if the 
tos hab bin paid wit hin four days, as it might have been, and befeze the 
Releaſes made, the Party by the intent ok the Award had not been bound to 
have made the Releaſes, becauſe that by it within the time befoze the Releaſes 
made, the Arbicrement ſhall be defeated by the Condition if it had been a god 
Award, and therefoze it (fall not be ſaid to be a final Award at the time of the 
Award made, becauſe that inſtantly upon it, befoze the four days are paſſe, 
there was power in the ſaid Parties to have defeated'the Award upon the pay- 
ment of the ſaid 10 s.. and therefoze it ſemg'to himſelf alſo that the Awa 
was void, and by conſequence the-Plaintiff-ſhall be barrex. . 


6. Ing Richard the Third, by his Wetters Patents granted to the Eurgel⸗ 
| . geſles of Glocelter:and to their Busteſſog, that the Town of Gloceſter 
&c. ſhall be a County of it ſelf, ſeveral and viſtina from the County of Glo- 
celter foʒ ver, and no part of that County; and ſhall be called the County of 
the Town of Gloceſter ; nevertheleſs labing and reſerving? to himlelk and 
bis Yeirs, that the Juſtices of Aſſiſe in the County of Gloceſter, the Juſtites 
of Goal-delivery, - and of the Peace, in holding of their/Sefſions, and /alſs 
the Sheriff of the County ol Gloceſter in holding of his County⸗Courts, ann 
every. al them may freely enter into the laid Town, ank kep: the laid Sel⸗ 
lions and Cbuntp⸗Courts, of, and ſoz any thing and matter ariſing out of the 
ſaid County ot the Town-afozoſaid, and within the laid County ok Gloceſtcs; 
as. befaꝛe time they had attuſtomed to hold them there, rhe'-ſaid'Gzan 03 
avy other thing notwithſtauding. And grants further, that they ny 

02 
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Richard en. 


Majoz, two Sheriffs, and ene Recozder, within one ſame County of the 
Town vf Gloceſter, and that the Piniſters of the Sheriff of the County ſhall 
not afterwards enter to do92 execute any thing there which to their Dffice of 
Sheriff appertaineth,' 02 any ways to intermeddle with it, except only foz the 


Sheriff of the County of Gloceſter, tohold their County-Courts as is afoze- 


ſaid : And that the Majoꝛ and Aldermen of the ſaid Town foz the time being, 
and their Ducceſſogs, ' having Power and Authozitp to enquire, hear and de⸗ 
termine all things which Juſtices of Peace, 02 Juſtices aligned to hear and 
determine Treſpaſſes and Piſdemeanozs within the Councy of Glocetter be⸗ 
foze this time have made oz crerciſed : And that the Juſtices of the Peace, of 
him, his Peirs, oꝛ Succeſſoꝛs within the laid County of Gloceſter, ſhould not 


intermeddle with the things oz canſes which belong to the Juſtices of Peace 


within the ſaid Town, 6:c. And upon this Charter divers things were mo- 
ved by Sir William Periam Knight; now Chief Baron of the Exchequer 3 


befoze his going into the Circuit. „ 


1. Whether, by the ſaving of the Charter they have ſufficient power re⸗ 
ſerved to them to fit within the Town, being now exempted from the ſaid 
Town of Gloceſter 3: to enquire there of the Felonies done in the ſaid County 
of Gloceſter; And ſo fog the Aſſiſes and Niſi prius taken there of things made 
in the County of Gloceſter. Then ik the Sheriffs may execute their Wars 
rants made there at the time of the Alliſes oz Goal-delivery, notwithſtand⸗ 
ing the Eremption given to them by the Patent. 

And it was agreed by all the Juſfices that the ſaving in the Patent is ſuf- 


ficient fo2 the Juſtices of Aſſiſe and Goal-delivery to fit there foz the things 


which happen within the County of Glocefter, fo as the Bing may by his 


Letters Patents make a County, and exempt this from any other County, 


ſo map he in the making of it ſave and except to Him. and his Surcefſo2s ſuch 
part of the Juriſdiction oꝛ Pzivilege which the other County from which it 
is exempted, had in it befoze 3 As in divers places of the Realm, the Goal 
of a Town which is a County of it ſelf, oz which is a place pzivileged from 
the County, is the Goal of the County, and the plate where-che:Aſſiſes oz 
Goal-velivery is holden, is within che County of che Town, and yet ſerve 
alſo foz the County at large; as in the Deſlions-Yall at Newgate, which 
ſerves as well foz the County of Middleſex as fog London, and pet it ſtands 
in London, but by uſage it hath always been ſo, and nothing can be well pꝛe⸗ 
ſcribed unto by uſage which cannot have a lawful beginning by Award oz 
Gzant, and this by the diviſton of London from. Middleſex at the beginning 
might be ſo. And ſo the Goal of Bury, &c. And although that the wozds 
are, ſaving to him and his Heirs, pet by the wozh:(Heirs) it ſhall be taken foz 
a perpetual ſaving, which ſhall ga to his Succeſſoꝛs, which is the Queen, and 
the rather becauſe it is a ſaving foz Juſtice to be dane to the Subjects, which 
ſhall be taken as large as it can be: And albeit the erpzeſs ſaving foꝛ the She- 
riff is bur fo2 to hold his Turn, pet in as much as che Authazity of the Juſtices 
of Alliſe and Goal-delivery in holding their Sefſions as befoze was accuſtom- 
ed, is ſaved, it is included in it, that all which appertain to the Execution of 
this Service, is alſo ſaved, oz otherwiſe the ſaving ſhall be to little purpoſe * 
And therefoze that the Sheriff, oz other Miniſter made by the Authozicp ot 
theſe Courts, is well made there and warranted by the Charter: And we 
ought the rather ta make ſuch Expoſition of the Charter, becauſe it hath ben 
always after the Charter ſo put in Execution by all the Juſtices of Aſfiſe : 
But it ſeems that by this Commiſſion foz the County a thing which happens 
in the Town cannot be determined, albeit it be Felony committed in the 
Pall during the Seſſions, but by a Commiſſion foz the Town it may. 


D dit 
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Vide this Caſe C Ir Francis Englefield Knight, being ſeiſed in his Demeſn as of Fe, of 
oi ge the Pannoz of Englefield, in the County of Berks, and of divers other 
Cot:41197- 12> Lands in the firſt year of Queen Eliz. departed out of the Realm by Licence 
; of the Queen foz a time, and remained out of the Realm in the Parts beyond 
the Deas above the time of his Licence, whereby the Queen by her Warrant 
under her Privy Seal required him to return, upon which he was warned, 
but did not come, whereupon the Nuten ſeifed his Land foz his Contempt; 
After which the Dtatuteof Fugitives was made in the 13th year of the Queen, 
upon which vy Com million found upon the Statute, all his Lands were 
newly ſeiſed, and afterwards, 17 El. by Jndenture made between him and 
Francis Englefield his Nephew, and ſealed by the ſaid Sit Francis at Rome, 
the ſaid ir Francis covenanted with his ſaiv Nephew, upon conſideration of 
Advancement of his Nephew, and other god Conſiderations to raiſe an Uſe, 
that he and his Heirs and all others ſeiſed of the laid Paunoz, &c. ſhall herc- 
after ftand ſeiſed of them to the uſe of himſelf foz term of his life, without 
Impeachment of Waſte, and afterwards to the uſe of his Nephew, and of the 
Meirs Pales of his Body, and foz default of ſuch Iſſue, to the uſe of the right 
Veirs and Aſſigns of the ſaid Francis the Nephew foz ever, with a Proviſo, 
that if the ſaiv Sir Francis ſhall have any Jſſue Pale of his Body, that then 
ali the ſaid Uſes and Limitations ſhall be void; and with a Proviſo further, 
that if the ſaid Sir Francis by himſelf oz any other, (hall at any time during 
his life deliver oz tender to his ſaiv Nephew a Ring of Gold, to the intent 
co make the ſaid Uſes and Limitations void, chat then the ſaid Uſes and Li- 
mitations ſhall be void, and that thereafter the ſaid Pannozs, &c. ſhall be as 
befoze. Afcerwards the laid Francis was attainted of Treaſon ſuppoſed to 
be  commicred by him, 18 El. A Lumures in partibus tranfmarinis, & le at- 
tainder fuit primerment utlagary, & apres per act de Par. 28 Eliz. by which the 
Foegkei ture of the Condition was given to the Nucen, and at the ſame Par- 
liament it was alfo enaged, that all and everpPerſon oz Perſons, which han 
oz claimed co have auy Eftate of Inheritance, Leaſe oz Rent then not entred 
of Recozd, 93 certified into the Court of Exchequer, of, in, to, oz out of any 
Paunozs, Lands, &c. by oz under any Gzant, Aſſurance oz Convepance whats 
ſoever,had oz made at anp time after the beginning of the Reign of Per Paje- 
ſty, by any Perſons attainced of any Treaſons mentioned in the ſaid Act after 
the 3th dap of February, 18 Eliz. within two pears next enſuing the laſt day 
of the Deſſion of the laid Parliament, ſhall openly ſhew in the ſaid Court of 
Exchequer, oz cauſe to be openly ſhewn there the lame, his, oz their Gzant, 
Conveyance oz Affurance, and there in the Term time in open Court, che 
ſame thall offer and exhibit, oz upon his oz their Dach affirming that they 
have not the ſame, no) can come by it, oz that it was never put in wziting, 
then the Cffiec thereof to be entren and inrolled of Recozd, oz elſe every ſuch 
Conveyance and Aflurance ſhall be void and of none effect, to all intents and 
purpoſes; laving to every Perſon anyPerſons(other than to Parties and Pꝛi⸗ 
viesto ſuch Convepance and fuch as ſhall not exhibit the ſaid Conveyance actoꝛ⸗ 
ding to the true meaning of this Aa) all ſuch Rights, &c. whereupon the ſaid 
Francis the. Pephew, the 20th day of Novem. 30 Eliz. in his own Perfon affir- 
med upon his Dath that he had not the fair Conveyance, noz knew not how 
to come by ic, but delivered the Effect of the Aſſurance, omitting the time 
when it was made, otherwiſe than that it was made after the beginning of 
the Nuetns Reign, and befoze the Trtaſon tommitten by the ſaid Sir Fran- 
cs, and befoge the Dcatuce made 13 Eliz. againſt Fugitives, and omitting 
alſo the laſt clauſe of the Condition foz the tender of the ſaid Ning; and this 
he offered openly in the Court ok Exchequer the ſame day: after which the 
Nuen being moved with the ſaid Condition, made a Warrant per Letters 
Parents under the great Deal, dated 17 Martii 31 Eliz. to Richard Broughton 
aud 


Sir Francis n 


and Henry Bourchier Eſquires, for her and in her place and ſtead, to deliver 
02 tender to the lad Francis the Nephew a Ring of Gold, to the intent to 
make void the Uiles and Limitations limited by the ſaid Jndenture, and to te⸗ 
turn their Pzocxdings upon it unto the Court of Txchequer, whereupon they 
made a tender of a Ring of Gold ta the ſaid Francis the Nephew, the 18th day 
of March, 3 1 Eliz, which he refuſed to receive, And the two years after the 
ſaiy Seſſion of Parliament was the 23d dap of March, 31 Eliz. And the ſaid 
Broughton aud Bourchier returned all this that they had done as befoze, with 
the Commiſſions into the Exchequer, actozding to the Commiſſion : And 
upon this at the Parliament holden 35 Eliz. upon an Act which then was co 
paſs touching the Land and Attainder of the ſaid ir Francis, divers Queſti⸗ 
ons were moved amongſt all che Judges and Barons then there ; - whereof, 

1. The firſt was, whether the effec of the Aſlurauce made by Sir Francis 
was delivered into the Exchequer accozving to the intent of the Aa, becauſe 
it wanted the time when it was made, and alſo one of the Proviſo's? And 
upon god deliberation they all did agree that it was not put in accozding to 
the purpoze of the ſaid Act, foz the time map be material to be known, foz 
the fraud which bythe ſame Statute might be aderred to be in the making of 
this Conveyance, and foz the better tryal of the validity of the Aſſurance and 
of the cauſe of ic, therefoze the true effect thereof ought to be delivered oz 
ſhewn in Waiting to be entred of Recozd, becauſe the Quens Council map 
ſ& and underſtand by it whether the Queen might have Title to it, oz not; 
and how can this be if it doth not appear when it was done? And foz the Con⸗ 
dition how can the Queen. by pzeſumpcion come to the notice of it, if it be not 
ſhewn to her: And this was one pzincipal matter of the effec of the ſaid al⸗ 
ſurance which ought to have been ſhewn, foz this chewing ought to be foz the 
benefit and advantage of the Quien, and not ſo much foz the advantage of the 
Party. And here the effect of it which ſhall ſhew foz the Quen is omitted, 
and therefoze not ſhewn in wziting accozding to the purpozt and intent of the, 
Statute, which was, that by it the Queen and her Council may [& what will 
make foz her in the Gzant, Convepance oz Aſlurance. 

2, Whether this Condition were given to the Queen, becauſe that the 
wozds in the Indencure pzecedent to the Condition, are theſe ; viz. Betauſe 


that the ſaid Francis the Mephew might happen to be of evil Behaviour and 


Government; the laid Sir Francis pzovidedas befoze, which (as was alledg- 
ed) was founded upon a particular regard and reſpec, which was pꝛoper to 
himſelf, and therefoze cannot be transferred to the Queen ; and it doth not 
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ttels of the ſaid Edward fozfeiced to 
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MON Eſtate ſhall be void, as 


the Nuen, and all this was in the Nuen without Office found, foz that 
which che Sheriff oz other Pinifter doth by virtue of any Mzit oz Wartant 
which is tv be of Recozd, when it is returned of Reco2d, it is as well of Re- 
codd as the Wit 03 Warrant it ſelf, fo here, &c. 

4. Fut the greateſt queſtion was ( which was not ouy thing in the caſe 
here) whether the Efkate made to Francis the Nephew were void, co inſtanti 
upon Hillary Term finiſhed 31 Eliz. although the two years after the Seſſion 

Parliament, 28 Eliz.'did not end until the 2$th day of March, 31 Eliz. in as 
much us no Term was oz could be within two pears after it, in which the 
aſſurance 93 the effec of it might be hewn openly in the Court of Exchequer, 
oz that it hal carry to be void until the two years ate fully expired; as if a 
Pan make Aſſurance of his Land upon condition, that if he do not go to Rome 
within two pears next enſuing, that it all be to the uſe of I. S. and his 
Beirs, and he ap until a week within the end of the two years, in ſo much 
as it is not poſſible to perfozm it within the two pears, yet the nle doth not 
change until the two years are paff; but in this caſe it ought to be ſhewn a 
Term within the two pears, is as much as to ſap, that if the Terms 
be all paſt, ſs as it cannot be done after it wichin the two years, the Allu⸗ 
rance eo inſtanti upon the finiſhing of the laſt Term is become void ; as if 
an Aſſutance be upon condition, that if in the Term time, within two pears 
he do not levy a Kine to I. S. and his Peirs, 8&c. now ik the laft Term paſs 
without the Fine, the Uſe change, albeit the two pears be not expired; ſi 
Parolls font Plea : And there is great diverſity where an Eſtate is to be de- 
feated, 02 an Uſe is to be raiſed upon an A to be done, oz not done, within 
a time certain, within two pears, and where within two pears generally, foz 
in ehe firſt caſe the Uſe change upon the Act done, 07 not done immediately, 
and in the other not until the two yeary are finiſhed, becauſe that by pzefum- 
ption — den two pears the Act may be done foz any thing of-which 
the-Law takes conufance, But if the Aa to be done, or not done, refer to 

any time certain within the two pears, as if he do noe pay 10 l. to one befo2e 

the Feaſt of D. Michael: the a within the two pears, that then the 
Uſe ſhall change, oz the Eftate ſhall be void, in thele caſes immediately up- 

on the laſt Feat of B. Michael the Arc el, within the two years the 
caſe is, and ſhall not tarry 
until the fell end of the two years to do it, kim in the words chemlelves the 
viverficy appeareth, 1 8 


8. A the ſame time there was another Indenture ſhewn to the ſaid Jud⸗ 

1 ges,bearirg vate the 4th day of May, Ex. made bet wien the laid Sir 
Francis — — of the one part: And Sir Edward Fitton, and @ir Ralph 
Egerton As, of the other part, and enrolled in the Exchequer, accozvs 
ing to the Seatute, of the zoth day of October, 30 Eliz. by which the laid Fran- 
e III hols wa Green. 

on of a tage had and folemniſed-hetwen ohm En Bꝛother o 

the laid Hir Francis any N Fieton, — cochel Sir Edward, and 
for the an tation aud of the Joynture of the ſaid Margaret, as 
fo other gd caufes and reaſonable corfiverations, the ſaid Dir Francis eſpe- 
claliy „the faid dir Francis befo2e the Feaſt ok B. John Baptiſt, then 
next enſuing, would allure Lands within the County of Warwick, of the va- 
Ine of 601. a year to the aid Sir Edward and Sir Ralph, and their Peirs, to 
the ufeof che ſaid Margaret fo; her life, andfo2 her Joynture, foz part of ic, 
and foz the Remainder chat it ſhall alfo'be co the ule of the ſaid Margaret foz 


her like, in caſe chat the Kady Anne then the Wife 'of the laid Dir Francis, 
ſhonld recover ber Dower of the ſaid 60 l. a year. 

And the laid Sir Francis fo him auh 
che laid Þir Edward and Wir Ralph, t 


irs, did further covenant with 
if it ſhould happen that rhe faid Dir 


Francis 


Caſe. 


Francis ſhall die without Illut Pale of his Bodp, th mid | 
of his the Body of 
then after 
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8, it mas moved; ther there was a variance bertsten this Died 
and this Eurdiment, and that rherefoze it doth not appear, whe- 
Dad uns he won in —ů—— to the Sth- 
thereof mabe a8 Eliz.foz in the Deed it is (fo2 other god cauſes) and this 
good) is not compiled within the Inrolment. FI J | 
as —— and Barons agre&v, that albeit theſe deferts 
by rhe-negligerice of the Clerk in miting and examining, this Ju⸗ 
roinent remains 25 in as much as the omifſions are in matters any 
— are- of abundante, aud not in that which is any ſubſtance of 
Tn 3 130 | 
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But 
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gartt- agrird that it is not fo divers 

1. Becauſe it &, that ik it happen that Dir Francis die withont Iſſue Pale, 
that then it hull be te John as before, if he be then living, on to the Peirs 
Pales of his Bey as defoze, which is in the-dilſunctive, to wr, that it thall 
remain to John, 95 to his Heirs Pales of his Bovy, which cannoc raiſe any 
Uſe; but ſound only in rang eee alld it is upon a 
future Contingent, .to- wk, a 4 | 5 . 2 
2. Becauſe the Covenant is, that it hall eome oz delcend, &c. in the dit⸗ 
ſunctive, and if he had covenanted that it ſhall deſcend to John after his death 
without Iſſue Pale, it had ben clear that no Uſe had been raiſed by it, foz it 
ſhall be but a meer Covenant, to wit, that he ſþall leave it to deſcend to him; 
and here it being in the Diſjunctive it cannot be any other than a bare Cove- 


nant, to wit, that he wall taten it to veſceud, oz ocherwiſe by Conveyance 


_ _— John, after his death without Iſſue Pale, the one, oz the other at 
8 | e. . 1 | | | : „. 
. 7 further, that it ſhall deſcend, come o2 remain to John in Poſlefſi- 
on:02 Reverſion; Yorhathe may make the ene 88 the other void at his pleafure, 
which:cannoe be; if att Uſe Hall ve raiſed by it, and therefo2e alſo it enures 
l perfozm eicher the ont oꝛ the other way 
ad! . H9S | SY HLH | 15 1 

Alſo it is, iat it Mond ſu delten oꝛ come to John withait uy ad oz thing 
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the Aſſurance ol the dad Johis all and fo aft this L and upon the. 
any nut upon any Uſe: ade be altered and changed dy it. 


dent 03 to be tue by him to the contrary, whereby alſo it fully appeareth, that 
0 ede han fur e 
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But if an Ule may change by the Pannoz upon the conlideration, pet ic 
ſhall not change to the ſaid john 02 his Iſlues, until the death of the ſain Sir 
Francis without Iſſue ale, becauſe that until that happen, if the ſaid-John 
had been living, he had not had any Uſe, becauſe it is that he ſhall have the 
Land then if he be then living, and if it ſhall, not be in him until this time, 
it ſhall not be in his Won until Sir Francis he dead without Aﬀfue 3 fon it is 
if the ſaid John o any Iſſue Pale of his Body, &c. be then living, then ic ſhall 
deſcend, come 02 remain, 8c. ſo that it doth not come to them until it may 
appear whether the ſaid John, oz any Iſſue Male of his Body upon the Body 
of the lald Margaret, be in rerum natura, Dir Francis ſpall be dead with⸗ 
out Iſſue Pale, and therefeze it pet remains upon a Contingent, whether 
the Uſe (hall be to the Heirs Pales of the Body of the ſaid John, if it ſhall 
be ſaid that it is an Uſe, and therefoze in the mean time the entire Fe&e-fimple 
remains in Sir Francis, not pet changed, but for the Eſtate Tail it ſelf in 
himſelf, if any change Gall be, as appeareth before that it ſhall not be, and 
therefoze by the Attainder of the ſaid Sir Francis, the whole Fie⸗Umple is 
now all fozfeited to the Queen, befoze that the Ale may be to the Heirs Pales 
of the Body of the ſaid John: And the Queen ſhall not come to this Land in 
any Pzivicp by the ſaid Sir Francis, but in the Poſt by the Eſcheat, and there⸗ 
foze the Poſſeſſion of the Quen now, oz of her Patentte ſhall never be changs 
ed with this Uſe, which ſhall never be carried out of any other Poſſeſſion buc 
ſuch which remaineth in Pꝛivitp until the Uſe is to come in Effe, no moze 
now than as it might at Common Law befoze che Statute of Uſes, 27 H. 8. 
And this as to the future Uſe was the opinion of Popham, and ſome other of 
the Juſtices. And nota 21 H. 7. placito 30. Af a Pan covenant in conſideration 
of the Parriage of his Son, that immediately after his death his Land ſhall 
revert, remain oz deſcend to his Son, to him and the Peirs of his Body, 02 to 
bim and his Heirs foz ever, that this is but a bare Covenant, and doth not 
change any Uſe , And what diverſity then is there in the Caſe of Sir Francis 
Engleficld, who covenants that it ſhall deſcend oz remain in Poſſeſſion, oz 
Reverc, And. as it ſeems the great difficulty which was in the Caſe of Sir: 
Robert Conſtable, which was put by Gerard Attozney-general, 6 Eliz. and it 
appeareth in Dyer, 1 Mar. was becauſe that the Covenant was, that it ſhall 
be to the Bon in Poſſeſſion 0z Uſe, which foz the uncertainty in as much ag; 
it was in them co leave the one-o2 the other, oz perhaps the Eftace of their: 
Land was ſuch, that part was in Poſſeſſion and part in Uſe, and therefozer 
accozding to the intent taken rather foz a Covenant than foz matter ſufficienc- 
to change the Ale: But it was ſo that it was never helped by anyRight which 
be had, but by the Gzace of the Quten he enjoyed it. 5015 2 
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| Eaſter Term, 35 Elis. | 
| Crocker and York verſis Dormer, 


I, U Pon a Recovery had by John Crocker and George York, againſt Geof- 
; frey Dormer, in a Wit of Entry inthe Poſt, of the Pannoz of Far- 
ningho, with the Appurtenances, and of fix Pelluages, fix Cottages, 8c. in 
Farningho, and. of a yearly Rent oz Penſion of four Parks iſſuing out of the 
Church oz Recozp of Farningho, and of the Advowſon of the Church of Far- 
ningho, in the County of Northampton, William Dormer @on and Heir of the 

ſaid Geffrey, bzaught a Mit of Erroz, and aſſigned divers Exrozs. | 
1. Bercauſe chat ſuch a fozm of Wiic doch not ive of an-Advowſon,- but 
only * Advowſon, Darrien preſentment and Quare impedit. 
2. 


e he demands the Advowlon of the Rectory, and alſo a Rent iſ⸗ 
ſuing out of che ſame Rectory, * * 


3. Fe⸗ 
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1 the Demand foz the Rent is in the Diſjſungive, to wit, a Rent 
oz a Penſion. 

4. Becauſe it is a Penſion, whereas a Penſion is not ſueable in our Law, 
but in the Spiritual Court; to which Gawdy ſaid, that there is a great di- 
verſity between a common Recovery, which is an Aſſurance betwe@n Parties 
and a Recovery which is upon Title; foz a common Recovery is to an Uſe, 
to wit, to the uſe of him againſt whom it is had, if no other Uſe can be aver⸗ 
red, and therefoze as to the Uſe, it is to be guided accozding to the intent of 
the Parties, and by a common Recovery had againſt Tenant foz life, he in 
the Reverſton if he be not party oz pzivy to it, may enter foꝛ a Foz feiture, as it 
was adjudged very lately in the Exchequer, by the Advice of all the Juſtices 
in the caſe of a Recovery had againſt Sir William Petham Knight, and in all 
theſe things it is otherwiſe in caſe of a Recovery upon Title, and cherefoze 
in as much as this common Recovery is but a common Aſſurance between 
Parties, and is always by Aſſenc bet wn Parties, to the end that they may 
make Aſſurance from one to another, there ſhall be and always hath ben a 
contrary Expoſition toa Recovery which is by pꝛetence of Title, and ic hath 
been common to put in ſuch Recoveries, Advowſons, Commons, Warrens, 
and the like, and pet always allowed: And if this Hall be now drawn in 
queſtion, infinite Aflurances ſhall by this be endangered, which che Law 
will not ſuffer, and therefoze the demand of an Advowſon and Penſion in the 
zit of Entrp makes not the Wzit vitious, as it hall do in another 
it of Entry founded upon a Title and not upon an Aſſurance. And as 
to that, that the Rent and the Advowſon alſo is demanded, this is god, be⸗ 
cauſe the Advowſon is another thing than the Recozy it ſelf, out of which the 
Rent is demanded to be iſſuing : Aud foz the diſjunctive demand of the Rent 
02 Penſion, it makes no matter in this Caſe, becauſe it is a common Recos 
very in which fuch a pzeciſe fozm is not neceſſary to be uſed as in other 
Wijzits, and alſo a Penſion iſſuing out of a Regozp is the ſame withthe Rent: 
To which Clench aud Fennor agreed in all, but Popham moved that the 
greateſt difficulty in this caſe is the Demand made in the Diſjſunctive, to wit, 
of the Annual Rent 02.Penſfton, foz if a Penſlon iſſuing out of a Recozy ſhall 
be ſaid to be a thing merly ſpiritual, and not to be demanded by our Law, 
oz mierly of another nature than the Rent it telt, with which it is ton joyned 
by the wozd (or) then it is erroneous 3 foz Albeit a common Recovery, be 
now a common Aflurance of Land paſt by the Aﬀent of Parties, and there- 
foze hath another Conſervation, than that which palleth by pꝛetente of Lit le, 
pet we are not to omit groſs Abſurditis in ſuch common Recoveries, as to 
demand an Acre of Land o Mo in the Pannoz*of Sale, o) Dale, 03 Black- 
acre, 0} White-acre, theſe are not god in common Recoveries, becauſe there 
is no certainty in the demand which of chem the Party is to recover, which 
kind of Abſurdity is not to be admitted in theſe Recoveries; foz this is but 
a mer ignozante in the Law and the Pinifters of it. And to this Car- 
dy and the other Juſtices agreed, but they ſaid, that a Penſion iſſuing and a 
Rent ſhall be taken foz all one ; f if a Pan grant a Penſton of 20s. a year, 
illuing out of the Pannoz of D. oz of the Recozy of S. theſe are Rents iſſuing 
out of them: and if the Demand had bien of an Annual Kent, oz Annuity of 
20 8. a year illuing out of the Recozy, this hav been god. To which Pop- 
ham agreed, and yet ſai, if it had been an Annual Rent of 20 s. &c. oz of 
an Annuity of 20s. it had not been god, becauſe that the wozd (iſſuing) is 
not referred to the Annuity, but co che Rent only, and therefoze are meerly 
general, and not as the ſame, but if che Demand were of an Annuity, Rent, 
02 Payment of 20 8. iſſuing out of a Regozy, it is god, fo2 this is but one and 
the ſame, Then it was allevged that notwichſtanding that which appears to 
the Court, it cannot be taken that chis was a common Recovery, foz upon 
the Aſſignment of the Erroz, it is not averred that it was a common Reco- 
very 
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very, to which Popham laid, that common Recoveries are ſuch common Al⸗ 
ſurances to all Perſons that are well known to all, and eſpecially to us that 
they nerd not be averred, foz they are known by certain Parks, to wit, by 
the voluntary Entry into the Warranty,' thecommon Uoucher and the like: 
And at laſt they all agreed that the Judgment ſhall be affirmed. Arn: 

2. In Waſte, by Thomas Haydock againſt Richard Warnford, the Caſe 
was this; One Michael Dennis was ſeiſed in his Demeſn as of Fe, of the 
third part of a Peſſuage, and of certain Lands in Bury Blunſden in the 
County of Wilts, and being ſo ſeiſed the laſt of April, 9 Eliz. demiſed them 
to Suſan Warnford fo2 fozty one years, fromthe Feaſt of ©. Michael the Arch- 
Angel then next enſuing, who aſſigned this over to Richard Warnford, after 
which the laid Michael Dennis by Bargain and Dale enrolled, accozding tothe 
Statute, conveyed the Reverſion to John Simborn Eſquire, and his Peirs, 
the ſaid John being then ſeiſed of another third part thereof in his Demeln 
as of Fee, after which, to wit, the firſt day of June, 17 Eliz. the ſaid John 
Simborn demiled the ſaid third part, which was his befoze his ſaid Purchaſe 
to the ſaid Richard Warnford fo twenty one pears then next enſuing, and af- 
terwards the ſaid John Simborn died leiſed of the Reverfion of the ſaid two 
parts, and this deſcended to Barnaby Simborn his @on and next Yeir, who the 
20th of June, 28 Eliz. by Bargain and Sale enrolled, accozding to the Sta⸗ 
tute, conveyed the Reverſion of the laid two parts to the ſaid T homas Haydock 
and his Meirs, after which the ſaid Richard Warnford committed Waſte in 
the ſaid Houſe, whereupon the ſaid Thomas Haydock brought an Action of 
Waſte againſt him, accozving'to the ſaid two ſeveral Leaſes, and aſſigned 
the Waſte in ſuffering the Pall of pꝛite of 20 l. a Bitchin of pzice of 201. 
and ſo of other things to be uncovered, whereby the great Timber of them 
became rotten, and ſo became ruinous, to the diſinheriſon of the Plaintiff, 
and upon a Nihil Dicit, a Mit was awarded to enquire of Damages, in which 


it was compziled that the Sheriff ſhall go to the place waſter, and there en⸗ 


quire ot the laid Damages, who returned an Inquiſition taken thereof at Bu- 
ry Blunſden, without making mention that, he went to the place waſted, and 
that it was taken there, whereupon Judgment was given in the Common 
Bench, that the ſaid Plaintiff ſhall recover his Seiſin agatuſt the Defenvanc 
of the ſaid places waſted, with their Appurtenances Per viſum Jurator. Inqui- 
ſitionis predic. & damna ſua occafione vaſti in, eiſdem locis in triplo ſecundum 
formam ſtatuti, &c. And upon this a Wzit of Erroꝛ was bzought in the King's! 
Bench, and there by all the Juſtices it was agred that it was but Surplu- 
ſage to compzehend the Mit ot Enquiry of Damages, that the Sheriff ſhall 
go to the place waſted, and there enquire of the Damages; in as much as 
by the not denying thereof the, Waſte is acknowledged, and therefoze he need 
not go to the place waſted : But where a Wie is awarded co enquire of the 
Waſte upon Default made at the Gzand Diſtreſs, there by the Statute of 
Welt. 2. cap. 24. the Sheriff ought to go in Perſon to the place waſted, and 
enquire of the Waſte done, and therefoze in that Cale it is needful to have the 
Clauſe in it, that the Sheriff ſhall go to the place waſted, and there enquire 
of it: foz by the view the Waſte map be the better known-to them, but 
where the Waſte is acknowledged, as here, that Clauſe ned not, andalbeit 
it be compzehended in the Mzit, yet the Sheriff is not thereby bound to goto 
the place waſted, and to enquire there, but he may doit at any place within 
his Eapliwick where he will, and therefoze it is no Erroz in this point x And 
they agre&d alſo that the Maſte is well aſſigned in the entire Pall, &c. al- 
though the Action were vzought but upon the Demiles of two third parts of 
it, and it cannot be done in theſe parts, but that it is done in the whole, and 
alſo it cannot be done in the whole, but that it is allo done in the ther parts, 
but pet the doing thereof is not to the Dil⸗inheritance of the Plaintiff, but in 
theſe two third parts; and therefoze no Erroꝛ in this manyer of aſſigning w 
| the 
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the Matte. r e that che Action (s well ment. theſe 
ſeveral Demiles, becauſe neither the Intereſt of the Term, noz of the Jnhe- 
ritance was ſevered noz divided to ſeveral Perſons at the time of the doing of 
the Waſte, but che two Terms in the one, to wit, in Wamſord, and the In⸗ 
heritance of theſe immediately in the other, to wit, in Haydock ; And by 
um alſo, the thing in which the Maſte is afſigned, is one and the ſame 
and not divers, to wit, a Peſſuage, and therefoze by Brudnell and Pol- 
lard, 14 H. 8. 10. if -{everal Demiſes are made of one and the ſame Peſluage 
bp one and the ſame Perſon, as one part at one time, and another part ac ano- 
ther, an Action ol Maſte may well lie: Albeit Fitzherbert and Brook ſ&@m 
therein to be of acontrary Opinion, and that ſeveral Actions of Waſte ought 
to be in that Cale. 
And the Exceptſon was taken, 'becauſe the Judgment was entred that he 
tall recover the place waſted, Per viſum Jurator. prædict. whereas they had 
not the view of it in this Cale, foz this ſhould be where it is given upon a 
Mit awarded to enquire of the Waſte upon default made at the grand Di- 
ſtreſs ; whereas here the Waſte is not denied but acknowledged. 

But as to this ſeveral Pzecedents were ſhewn, the one upon Demurrer 
foz part, Hill. 1 Mariz, Rot. 301. and another, Trin. 31 H. 8. Rot. 142. 
in an Jnfo2mation', in both which Caſes che Judgment was entred as 
hert, to wit, Pet viſum jur. predic. and pet in theſe, the Waſte was 
acknowledged : Whereupon it was ozdered chat the Judgment ſhould be 
affieme by 1 8 | 
3. In an Ejectione firme bzought by Sir Moyle Finch Knight, Plaintiff, 
againſt John Riſley Defendant, foz a Peſſuage and a Pill in Raveſton in the 
— Buckioghamſhire, the Caſe foz the matter in Law appeared ſhoꝛt ly 
to be thi '4 *5f el 

The Ming and Queen Philip and Mary by their Letters Patents, dated 
the eighth of July, 3. & 4. of their Reign, made a Leaſe of the Reverſton of 
the Pannoz of Raveſton ( of which this was parcel ) to Sir Robert Throg- 
morton foꝛ ſeventy years, from ſuch a Feaſt, after the death of the Coun- 
teſs-of Ormond, who then had it foz her. life, rendring pearly 73 l. 13 s. 
payable at the Feaſts of Saint Michael the'Arch-Angel, and the Annuncia- 
tion of our Lady, at the Receipt of the Exchequer by equal Poztions, with a 
Proviſo that the Leaſe ſhall ceaſe, if the ſaid Rent oz any part thereof were 
arrear, and not paid at the ſaid Feaſt, oz a certain time after, the Reverſion 
delcend to the now Queen, and the ſaid Counteſs died 7 Eliz. part of che 
Rent then payable, was not paid at the dap, noz within the time limited by 
the Proviſo, afterwards Quten Elizabeth by her Letters Patents, dated 
30 May, 30 Eliz. granted the ſaid Panno} to the ſaid Dir Moyle, and one 
Awdeley and their Yeirs in Fee, with a Clauſe in it, chat the Letters 
Patents ſhall be gd, notwithſtanding there be not any Recital of any Lea- 
ſes 02 Gꝛants at aup time befoze that made by her, oz any of her Pzogeni- 
tos; after which an Office is found fox the Queen, that the Rent was ar - 
rear and not paid as befoze, after which che ſaid ir Moy! and Awdeley aſſu⸗ 
red the ſaid Pannozs by Bargain and Dale to Dir Thomas Hennage who de- 
miſled the ſaid Peſluage and Pill to the ſaid Sir Moyl, upon whom the ſaid 
Riſley entred in Right of che ſaid Leaſe made bp the ſaid King Philip and 
Queen Mary, under Thomas Throgmorton, who then p2etended to have the 
Term of the ſaid Leaſe from Sir Robert his Father. The Caſe was well ar- 
gued at the Bar, and now at the Bench, where Fennor moved firſt, Whether 
it were a Condition. 2. Whether an Office were requiſite. 3. Whether 
this Dffice found, comes ſon enough foz time: Foz the firſt he conceived 
that it was a Conditional Limitation, foz a Limication is that which limits 
an Eſtate certain oy doubtful, as Quamdiu in manibus noſtris fore contige- 

rit , quamdiu amicus fit, oz dummodo 1 And there (dummodo) 
wag 


> as 


— u  — —  —— _ — 
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was à Cannitian azappearerh, 

and his Peirs tam diu, as the toz and 
noz, this is a Limitacion, and a Limitation always determines the 
but 8 Condition, aldeic it be bzoken during the Cate, pet it doch 


is not in the Bing until an Dffice be 
been ind e Ps fo exe 
, and 
any thing. but by matter of Recozd, neither 
fon of any one in aueſtian upan a bare ſurmiſe, 
of RBecozd, foz a Recon alivoys carries Credie 
verſity where two matters are limited in Deed, and 
in a Deed, and the other by the Law: And che contrary Objections are edfily 
anſwered, foz when ebe 
is in the King without Office, hecauſe the Law does not h 
contemu it. But in caſe of an Office which is fozfeited, it is in 
diſpoſe without Office, becauſe the King is not to have the Dffice 
the Diſpoſition of it, and pet it is ta be defeated by Scire facias in 


f Pill be demiſen fo life, upon condition that he ſhall not let it but to 
a Miller, ind he bꝛeahs ide Condition, in Caſe of che King there mut de 
an Dffice to auaid it, aud there the Office enticles the King to the Condition 
Nay ere the Nan may Bp rche de u the Connery, hi 
d here the Rane map de paid ta 8 | , 
4 matter in fait, mw therefoze. ſhall not — aq — 
the Office comes te lats to gi advancagee to the Pateuce&, foz the King 
cannot grant a Title of 1 Dffice, no moze than the Aſligu& of a 
cammon Perſan can take advantage of a. Condition bzoken in tho time of the 
G2anto2, of which the Gzancaz did-noc take advaucage in his time 3 And if 
the Quan makes a Leaſe. durante beneplacito, the Patentee ſhall not avoid 
it, as it appears (u the Logan — — Caſe, aud therefoge: the Dffice here 
ſhall not help the Patentae; but che Queen fa the mean Pzofits: foz alchough 
"_ tempus occurrit Regi, yet the Patente ſhall noe take advantage of this 
erogative. f 1 
Clench agreed clearly, that it was a Limitation, but pet that it is at the 
Queens liberty to avoid o make it gad, ſ perhays the Rent is better than 
the value of the Land, aud upon this reaſon a Leaſe from the King probis ho- 
minibus de Dale, oz to a Monk rendzing Rent, is god, which otherwiſe had 
been meerly void: And by the Office found, the Election-of the Nuten ap⸗ 
areth, without which the Leaſe-w-to continue, andtherefoze the Patentee 
which in the time befoge. 


| advantage 
abſurd-3 foz the Queen caunoc take advancage to have the mean Pꝛoſita, but 
in reſpec of the Avoidance of che Kr: And if the Leaſe were made void oz 
determined agsinſt the Queen, it ſhall not remain. god end of fete again 
the Patent ee, and allo toſap, that the Leaſe: might have its continuance, af- 
ter that it is determined by the Limitation compzehouded in the Wziting, 
by reaſon: of a Keſervation, is alls ta abſurd, foz ſo it map be laid, that if 

Queen make a: Neale foz years, if J. S. ſhall live is long tendzing Rene, that 
this Leaſe maꝝ haus Continuance after che death of J. S. which clearly is not 
Law > and the Pacencee here fþall. cake che advancage to avoid the Leaſe 
happened blefoze bis Patent made, becauſe that no Office need to be found of 
the not Payment beige it paſſed from the Nueen to make it void, and the 
reaſan- is, becauſe this Proviſo (as it is penned) is a meer Limication of 
the Estate, and not any manner of. Condition; and therefoze if the Queen 


make 
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make a Leaſe for an hundzed years; if the Lefſ@ thall fo long lawfully pap 
the Rent reſerved 'at the day of Payment, if he fail of Payment of the Rent 
referved at the daylimited, the Leaſe is ipſo facto determined, and it need not 
be found by Office. And what viverſity is there e the Limitation is con⸗ 
jopned to the Eſtate it ſelf, and where it comerh in by a Proviſoi 
all being in one and che ſame Ded, and therefoze ſpoken at one and the ſame 
time, foz the one aud the other Caſe-maniſeſteth that the Contra& and * 
ment is, chat the Leaſe ſhall not continue longer than the Default of the 
Payment of the Rent. 9 | 

And in this caſe,” ſuppoſe that the Qaeen had granted over the Land ſhall 
not the Patente have advantage to avoid the Leaſe, becauſe that one Office 
was found: befoze ? It is clear that he ſhall, oz otherwiſe this is now become 
to be an ablolute Leaſe foz an hundzed pears, which is not Law, foz it is 
merly contrary to the Contract, and therefoze abſurd to be maintained: J 
agree with the general Rule that nothing ſhall paſs to, oz from the Queen but 
by matter of Reco2dz but this makes nothing againſt me in this Caſe, foz 
here the lame Retoꝛd which paſſeth the Eſtate to the Party, to wit, the Pa⸗ 
tent of the Leaſe contatus che time how long it ſhall endure, longer chan which 
it cannot continue: And therefoze by 9 H. 7. If the King makes a Gift in 
Tail, and the Done dies without Iſſue, the Land is in the King without Df- 
fice, ſo in every other Caſe where the Eſtate is determined actoꝛding to the Li- 
mitation,fo2 he cannot be put out of Poſſeſſion wrongfullp, and now hath right 
to hold it againſt him. And J ſay that no Warzant oz Aut hozity can be found 
throughout the whole Law where a Leaſe o; Eſtate made by the King is de⸗ 


termined by an expzeſs Limitation compziſed in the Patent it ſelf of the 


Gzant, that there need not any Office oz other thing to determine it, foz that 

which is compziſed in the ſame Patent may determine it, of it ſelf. 
And further, whereas the Proviſo is, that the Re-entry ſhall be foz Default of 
Payment of the Rent, and the like, there the Term continues until the Res 
entry be made, not withſtanding the Condition be bzoken, as appeareth by all 
the Jultices, 28 H. 8. becaule it is expzefly limited that it ſhall be defeated 
by the Re-entry, and there befoze Re-entry be made, the Action of Waſte 
tall be, quod tenet : And bp 12 H. 7. where a common Perſon is put to his 
Entry, there the Queen is put to an Office, with which agrees Starntord in his 
Bonk of Prerogative: But in this Caſe, if it were berwe@n common Perſons, 
che Leaſe (hall be determined _ Default of Payment of the Rent, and be- 
foze any Re-entry, and therefore in the Quens Cale ic ſhall be determined 
without Office. But if the Caſe had been, that ik the Rent had bien Arrear and 
not paid, that then upon Re-entry made, it ought to ceaſe, there an Office had 
been neceſſary to countervail-the Entty in Caſe- of the Queen, oz otherwiſe 
the Leaſe ſhall not ceaſe, becauſe the Queen cannot make an Entry but by 
ſuch means, and therefoze it ought to be by matter compriſed in the Patent. It 
hath been ſaid, that this ſhall be a conditional Limitation, and that therefoze 
an Office is neceſſary; But J ſay, that here is not any matter oz quality of a 
Condition, but meerlp of a Limitation, and it is rather a contingent Limita- 
tion than any manner of Condition, and this is well pzoved by 11 H.7. which 
is, that the Gant of a Reverſion ſhall take advantage of it at common Law, 
the which he cannot do if it favour any wap of a Condition, and by 27 H. 8. 
a Proviſo in a Ded ought always to be expounded accozding co the purpozt, 
becauſe that it is placed in a Deed, fometimes foz a Condition, as where a 
Proviſo is that the Leſſee ſhall not alien; ſometimes foz an Exception, as 
where a Proviſo is, that the Leaſe ſhall not extend to ſuch an Acre, o ſuch a 
thing, ſometimes fo a Limitation, as here and in the like Caſes. And in 
this Caſe the Releaſe of the Rent ſhall make it, that the Leaſe ſhall never be 
determined foz the not Payment of it, becauſe that afterwards there cannot be 
any ſuch Default ok Payment, and therefoze = ſuch a Caſe the Limitation — 
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gy of the 12 which otherwiſe had de⸗ 
e 
e mean Ts a Releaſe o no 
oe, if 11 5 eſte) bianſe] ak 829 any other but the Lefle cut it, the Leaſe is 


c th an hundzed pears : And ſo upon this point my conceit ap- 
perch 125 Hy pepſin 4. mak thing which hach been alledged on the other 
five was by zother Drew, which ks that in counting upon an Ejc- 
Rione 15 2. pleading in ſuch a 181 as here, it ſhall be as an abſolute 
Leaſe foz the years compꝛiled in the dum, without making any mention 
of the Prayiſo, upon which he entpzced it that it ſhall he taken to be of moze 
efficacy than if it (@d nei upon the Contingent 3 foz he ſaid, that upon a 
Leaſe made oz years, if the Leſlg ſhall ſo long live, and the like, in the 
Count, any alſo jn 4 plegding mention ought to be made of the life of the 
Leſle ; J agree 5 t be true that the pleading ſhall be lo, foz in Count count- 
ing, and in lea p ante if the matter of the Contingent pzecede the Lis 
micatign, 9z be anpexepto tbe Limitation, there a Pan ought to ſpeak tothe 
Contingent, 93 ot her wiſe it is not gad, 4s hy 14 H. 8. it (hall be of a Con- 
dition where it is pzecedent 3 But ju 1 sf à Condition it is quite otherwiſe, 
koz if a Pan make a Leaſe tg ano nother az years, Si tamdiu vixerit, 03 Dum- 
modo ſolvexit, &c. oz the like, which are angered to the Limitation of the 
Cltate; i y all thete ales in Counting and alſo in Pleading, he ought to 


aver the life of th F, 03 n the Contents of the thing accozying to 
the Limitation : * Fe wh whe which was the Limitation cometh bp a Pro- 
vilo, after t which diſtinguicheth the Sentence as here, there, 


becauſe it is a matter gina and ſubleguent from the Habendum, and not 
anyexcd to it, he ned not to ſpeak of it, but there it ſhall always come in to 
be ſhewn of *. wh r part, and this is the-uſual and commou Caſe of difference 
foꝛ Ee ut this makes no difference of the Eſtate; Aud therefoze if an 
Dbligaci =_ withs Condition 2 the Plaintiff in Debt upon it 
Ned not an of the Condition in his Count, but it the Condition be p2ece- 
ene 02 ſtands compziſed within A body of the Obligation, then he ought to 
freak of it in his 92 as _ by 28 H. 8. where a Pan was bound in 
9885 mona of P id at ſuch a day, and it he fail, that he ſhall 
ay foztyNuarters 415 ;h a dap, if heyy zdthe fozzy Quarters iu his Count, 
oughe to ſhew the 7 75 yay MN Nyarters at the day li- 
mi ap, u d Ao be Coudiciont at is out of, ang that which is compae- 
bended ligation are but as one foz che ſubſtance, but w2 the 
. it di + as to leaving, which fozm ought to be obſerved, 

Another reaſon is in this "We, becauſe that the Payment of the Rent is 
limited to be made at the Receitof the kg in which caſe if it had bern 
paid, the Payment had bern eutred of eden aud not being ſo, the Default 
abpen areth of Kecozd, aud, where the Default appeareth of Recozd, there nds 

e, fo; it ſhall be in yaiy to make that to appear upon Recozd by Ot⸗ 

five. which 475 appeareth ok it cha Kecozd, and therefoze in 4 and 5 
of Philig & Mary it apyeareth, where dir John Savage was #heriff of the 
auß W. in 1 and Au was. indicted of two > Ceveral voluntary El- 
canes o elons, and fo; 1 — Turn in loco conſueto upon two 
Jin ments egal e Dice wy in 8 Hl. 8. upon the motion of the 
tozney- Aa e . opt Kings. hand without Scire fa- 
ny 97 — 4 und, thereof, and as appęareth, 3 Eliz. One Blake 
was the 's. Remembzancer in the Exchequer being made 
a Wo e Earong,of the ſame, Exchequer, the other Dffice mas iplo facto 
gone and determined, and t ne 5 ro Inquiſition. to be made of it, noz Sci- 
re facias toavoid it, beca Otlice ot a Baron is of Recozd 3 


And a Pan cannot be a 3 a Halde u. one and the ſame Court, and 
Wee che 


grſt Difice is determined by taking of the ſecond, and there * 
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no Office to be found of it, che matter it ſelf being apparent upon Retoꝛd and 
therefoze as it appeareth it was adjudged in 13 H. 8. that a new Patent of 
the lame Difice of Kemembzancer making recital of the fozmer Patent (which 
oppeared as befoze upon Recozd to be void) wich a Clauſe Quod poſt mortem 
ſive determinationem, &c. thereof, the new Gant ſhall take effec, was void. 
And Engleneld'g Caſe was late! p adjudged in the Erchequer (and at the Par- 
liament 35 Eliz. allowed to be god Law by all the Juſtices there being where 
the Queen had a Condition given to her by Fozfeiture upon an Attaindet of 
Treaſon to be perfozmed by the papment of a ſum of Poney, oz the like: It 
the Queen makes a Warrant by Patent to one to perfozm the Condition, and 
to return his Pzoceedings thereupon into the Exchequer, who yerfozms it ac- 
co2dingly, and thereupon returns all that he hach done with his Warrant in- 
to the Erchequer, no Office need to be found of the perfozmance of the Con- 
bition, becauſe that by the Return (which is warranced by the Patent) the 
Condition appeareth ſufficiently upon Recozd to be perfozmed, and therefoze 
no Office need to be found, no moze of the Not-payment in this caſe. It 
hath been ſaid by ſome, that it may be that the Patentte hath tendred the Rent 
at the RKeceit, and that they would not receive oꝛ reco2d the Receipt of it. and 
that then it ſhould be hard chat he ſhould loſe his Leaſe, no Default being in 
bim: to which J lay, ſuppoſe a San be bound to make his Appearance in any 
of the King's Courts, may he ſap, that he appeared there atcozding to the 
Dbligation, and excuſe himſelf by ſuch bare. Averment thereof, unleſs his 
Appearance be entred of Kecozd 2 It is clear that he cannot, as appeareth by 
18 E. 4. foz Appearance in a Court of Reco2d, is not unleſs it be of Recozd, 
yet it map be laid, that then the Caſe may be had to the Party: As if the Of- 
ficer will not reco2d his Appearauce, which is the ſame miſchief as in this 
Caſe, but this will not help him, foz firſt the Law pzeſumes that every Offi- 
cer will be indiffereut betwire Party and Patty, and upon this Opinion had 
of him he is admitted ts his Office, whereupon the Law pꝛeſumes that if the 
Party would have apyeared, that the Officer would have recozded it, and in 
as much as he did not do it, it ball be taken that he did not appear. Rut the 
ſtrongeſt reaſon in the Cale is this, to wit, if Default benocin the Patty to 
do that which he ought to do, but in the Officer to do that which belongeth to 
his Office, as to recoad that which he oughc to recozd, there the Officer ſhall 
be chargeable to the Party in an Agion upon the Caſe, to anſwer him ſo much 
in Damages as he hath ſuſtained by ſuch defaulc of the Officer, and the Law 
will put the Party rather to ſuch a Recovery than to anſwer it by a bare mat- 
ter of Auerment which ought to be of Recozv. Any further fach a voluntary 
default may be a fogfeiture of his Mffice, aud ſo a ſufficient Penalty in caſe of 
an Officer. And to ſay, that the Office of Keceipe is not an Office of Retozd, 
is to abſurd, foz it is a pzincipal member and part of the Court of Exchequer, 
and as well of Recozd, fo2 the matters belonging to it, as the Offices of the 
Pipe and Remembzancers are foz choſe things which belong to them, and the 
Kecozds of Receipt as well enrofed in Rollsof Parchment as any other Re- 
cozds of che Queen in this, oz any other Court, and it is commonly uſed now 
to couvep Reverſions and Remainders to the Queen, with a Proviſo to be void 
upon payment of a certain ſum of Ponep to the Queen at the Receipt of the 
Exchequer, and it is as uſual upon Payment made there to have it back again 
without Office found of this Payment 3; and what is the reaſon of it? now, 
but becauſe the Payment chere is always eutred upon Recozd, and therefoze 
no Office needs make this Payment to appear upon Recozd. And fo? the 
Caſe of Sir Robert Cheſter, 4 Eliz. there is great diverſity berween that and 
this-Caſe, foz; itis o2dained by the Ac that upon default of Payment (which 
is not limited there to be made at the Rereipc ) the Office ſhall be fozfrired, 
and not that the Eſtate in the Office ſhall ceaſe : And of a thing foꝛfeited it 
is at the Gledion of him who is to take advantage of the Foxfeiture, 2 
'C 
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he will take it 03 not, and till the advantage taken thereof the Party fill re- 
mains an Dfficer. 

And therefore if the Quien make a Leaſe foz years, and the Termoz makes 
a Feoffment in Fe, the Term by this is extinc, as was agræd upon an C- 
vidence in the Exchequer, 28 Eliz. in the Caſe of Drayton Baſſet, and befoze 
that, in the ſame Caſe in the King's Bench, and yet no Reverſion is dzawn 
thereby out of the Quten. Duppole then that the Queen befoze any Dffice 
found thereof, grant the Land over in Fee, ſhall not the Patentee take ad- 
vantage thereof by extinguiſhing the Term ? It is clear that he ſhall, and al⸗ 
beit a Termer holdeth over his Term, pet the Patente of the Queen, and 
alſo the Bargainee of a common Perſon after the Enrolment of the Bargain 
ſhall take advantage of chis determination of the Term. 

And foz the not reciting of Throgmorton's Leaſe in the Letters Patents 
made to Finch and Audeley, it is to no purpoſe to ſpeak to it, becauſe the E⸗ 
fate was finiſhed befoze the Gzant 3 And further, becauſe there was a Non 
obſtante in the Patent, that it ſþall be cffectual, notwithſtanding any not re- 
cital of any Leaſe being of Recozd, oz not being of Recozd, Piſ-recital, &c. 
which was by all at the Bench admitted to be god, and not contradicted by any. 

Aud ſoz the Office found after the G2zant made, J did not ſpeak to it, be- 
cauſe it is of no purpoſe to help. the Patente, but yet ſhall ſerve the Queen 
foz the mean Profits, as hath ben ſaid : See more of this Caſe, Trin. 36 E- 
It pl. 2. 
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Trinity Term, 35 Eli. 
Hughes ver/as Robotham. 


Eredith Hughes bzought an Action upon the Caſe againft William Ro- 
VN botham Executoꝛ to James Robotham, fo; that the Plaintiff in the life 
time of the ſaid Teſtatoz, to wit, the 12th of April, 28 Eliz. at London, in 
ſuch a Pariſh and Ward, was poſleſſedof a Peſſuage, with the Appurtenan⸗ 
ces, in the ſame Pariſh and Ward, foz vivers years then to come; And 
whereas alſo the ſaid Teſkatoz was then poſſeſſed of the Reverſion thereof af- 
ter divers pears then alſo to come, and ſo poſſeſſed, the ſaid Teſtatoz the ſaid 
32th dap of April, at London, in the Pariſh and Ward afozeſaid, in conſide⸗ 
ration that the Plaintiff at the inſtance and requeſt of the Teſtatoꝛ in his life 
time would ſurrender all his Eſtate and Term ok years which he then had to 
come in the ſaid Peſſuage, with the Appurtenances, and pzocure one Tho- 
mas Thornell to give to the ſaid Teſtatoz an hundred Parks foz a Leaſe there- 
of to be made by the ſaid Zeſtatoz to the ſaid Thornell, he aſſumed and pꝛo⸗ 
miled to pay to the Plaintiff 30 l. of the ſaid 100 Parks, when he ſhould be 
thereunto required by the Plaintifl. 

And the Plaintiff alledged in facto, that he at the inſtance and requeſt of 
the ſaid Teftatoz in his life time afterwards, to wit, the 2oth day of April, 
28 Eliz. at London, in the Pariſh and Ward afo2eſaid, ſurrendred to the ſaid 
Teſtatoꝛ all the Cſtace and term of years which he then had to come in the 
[aid Pelluage, &c. and that he, the lame 2oth day of April, in the ſame Pa- 
riſh and Ward, pꝛocured the ſaid Thornell co give to the ſaid Teſtatoz an hun⸗ 
dꝛed Parks foz a Leaſe of the ſaid Peſſuage, &c. by the Teſtatoz co the ſaid 
Thornell, then and there made foz 19 pears, from the Fealt of the Annuncia- 
tion of our Lady then laſt paſt, and that pet the ſaid Teftato? in his life time, 
noz the laid Defendant after his death, have not paid to him the ſaid 301. al- 
beit the ſaid Teſtatoꝛ in his life time, to wit, the 24th day of April afozeſaid, ac 
London, in the Pariſh and Ward afozeſaid, as thereunto required by the ſaid 
Plaintiff, and albeit the Defendant after the death of the ſaid Teftatoz, to 
wit, the roth day of April, 32 Eliz, in the Pariſh and Ward afozeſaid, was 


alſo 
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alſo thereunco required by the ſajd Plaintifl: Ans albeit there were ſufficient 

Gods and Chattels of the ſaid Leftatoz at the time of his death, to pay as 

well the ſaid 30 |, ag all other Debts of the ſaid Teſtatoz, any alſo to diſ- 

charge the Funerals of the ſaid Teſtatoz, which Gods and Chattels came to 
the laid hand of che (aid Defendant, &cc. 

And after Noo aſſumpſit pleaded, anda Uerdid fo; the Plaintiff, exception 
was taken in Arreſt of Judgment, that the Declaration was nat god, 

1. Becauſe it is, that che Plaintiff the 2oth dap of April, 28 Eliz. ſurren- 
dzed all the Eſtate and Term which he had then to come, and this (foz any 
thing ſhewn) map be another Tezm than he had the 12th day befoze, foꝛ it 
is = faid, and ſo being poſſeſſed the 20th day he ſurrendred, but generally 
as beroze. 

And further the Conſideration was, that he ought to ſurrender all che 
Term which he had the 12th day of April, which cannot be made the 2oth 
day, foz in the mean time, part of the Term is incurred, and therefoze the 
purpoſe was that the Surrender ſhould have been made immediately as ſon as 
might be, ſo as by the delay thereof che laid Robotham ſhould not loſe any 
part of the Term to come. | 

And it was further alledged, that a Term foz years cannot be ſurrendzep 
to another Termer foz years. | ; 

Gawdy, The Conſ@eration is, that the Plaintiff at the requeſt of the Te- 
Fatoz in his life time ſhould ſurrender, ſo that it is not to be done until be 
be required by the Teſtatoz, and not inſtantly at his peril without Requeſt 
metedent; and hers it is alledged that the Plaintiff at the requeſt of the ſaid 
Teſtatoz, the 20th day of April ſurrendzed, which is well done, and accoz- 
ding to the Agreement, and albeit it had bern moze fozmal to have ſaiv that 
the ſaid Plaintiff ſo being poſefſed afterwards, to wit, the 20th day of A- 
pril, ſurrendzed, &c. pet it ſhall not be intended chat he had any other Term 
than that which he had befoze, if it be not ſhewn on the othez fide in his Far, 
and eſpecially here, where the Action is not grounded upon the Term, but 
upon the Aſſumpfit, aud the Conſideration is nothing but an inducement to 
the Aſſumption, which is not ls fozmal to be made as if the Aion hay been 
grounded upon the Term it tell. And therefo2e in an Action upon the Cafe 
upon an Aſſumpht, it ſufficeth to ſap, that whereas the Defendant was ins 
debted to the Plainciff in divers ſums of Ponep amounting in all to an 100 l. 
the Defeuvant aſſumed to pay him the 1001. ac ſuch a day, without ſaying, 
how, oz in what manner theſe Debts accrued, o when, becauſe the Action 
is not meerly founded nyon the Debt but upon the Pꝛomiſe, au the Debes 
are but inducements to it: But if it were to recover the Debts themſelves in 
an Adion of Debt, there ought to be made a Certainty thereof, to wit, when, 
and how it comes. | | 

And further here; in as muchas the Aſſumpſit is found fox. the Plaintiff, it 
ſhall be implyed that the Conſideration was'dulp- yerfozmed, foz without dis 
yzwf of the Conſidexation the Plaintiff hath failed of his Aſſumpcton, and 
therefoze alſo it (hall be nom taken that the. TeRaioz hach ſuch. a Term of 
years in Reverſion, to which the Term fox years-in Poſſeſſion may be ſurrens 
dzed, fox he ſaid, chat he who hath ten heart in Poſſeſſion may well ſurrender 
to him who hath moze years, as twenty in Reverſion ; fo2 che leſſer map ſur 
render to the greater Term. To all which Popham and Fennor agred:: And 
Popham ſaid further, although i ſhall be taken moſt ſtrongiy againſt Hughes, 
to wit, that Robotham had a leſſer Term in the Reverſion- than Hughes dad 
in the Poſſeſſion, pet the Durrender ſhall be god, foz in Lawn ic is greater aun 
moze beneficial foz him to have a leſſer Term tu be à Term in Poſleſſion,than! 
to have it to be in Neverſion: And by him, if a w eſſ foz twenty yearemake 
a Leaſe foz ten pears, then he which makes the Leaſe fo2 cen pears hatha Re- 
verſton upon thele ten pears, ſo that if Rent be reſerved upon it, he me di⸗ 
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ſtrain fo it and have Fealty of the Termoz t And ik he grant the Reverfſon 
over foz ten pears, with Actoznment of the Termoz in Poſleſſion, the Gꝛan⸗ 
tie hath che Reverſion and ſhall have the Renc foz the time, and pet the Re⸗ 
mainder fo2 years remains always to the Gzantoz, and therefoze befoze the 
Reverſion granted over, the Termoz foz ten years in Poſſeſſion might have 
ſurrendzed to his Leſſoz, and thereby the ſaid Leſſoz ſhall have ſo manyof che 
ſaid years which were then to come of his fozmer Term oftwenty'years;'And 
after the Reverſion granted, he, which hath the ten years may ſurrender to 
the Gꝛantte of ten years in Reverſion, and there he ſhall have ſo many years 
in Poſſeſſion which were to come of his Reverſfon, Quod nota bene: And-if 
he had had a leſſer Term in the Reverſion than the Lefſoz himſelf had in the 
Poſſeſſion, it ſhall go to the benefit of the firſt Termoz foz twenty years, 
who was his G2anto2, foz the Term in Poſſeſſion is quite gone and drown- 
ed in the Reverſion to the benefit of thoſe who have the Reverfion thereupon, 
having regard to their Eſtate in the Reverſion, and not otherwiſezto all which 
Fennor agr&d, whereupon Gawdy gave the Rule that Judgment ſhall be en⸗ 
tred foz the Plaintiff : But Popham ſaid, that if the Conſideration foz the 
Surrender had not been ſufficently alledged, that the Plaintiff ſhould not be 
helped by the other Conſideration of an hundzed Parks given by Thornell, foz 
if ſuch an Aſſumption as this is be founded upon two moze Conſiderations, 
and ſuch which by poſſibility may be perfozmed, then the Party hath failed of 
his Suit: As if a Pan in Conſideration of 5 s. paid, and of other 5 s. to be 
paid at a day to come; aſſume to do a thing, 02 to pay Poney, ik the one 5 8. 
be not paid, oz ik it be not averred that the other 5 s. was — at the dap li⸗ 
mited foꝛ the Payment of it, the Party hath failed in his Allumption in the 
one Caſe, and the Declaration is inſufficient in the other Caſe, fo2 he hath 
made a Departure from his Conſideration * Put if one of the Conſiderations 
be impoſſible, o2 againſt Law, there the other Conſiderations that are poſ- 
ſible, oz ſtand with the Law ſuffice if they be well alledged. And he ſaid, 
that the Executoz ſhall be charged with the Contract of the Teſtatoꝛ by com⸗ 
mon cottrle of the Court, which ſtands upon reaſon, foz if an Action of Debt 
upon a bare Contract be bzought againſt an Trecutoz, if he do not demur upon 
it, but plead to the Pais, that he owes him nothing, and it is found again 
him, he ſhall be thereby charged of the Gods of the Dead; and the cauſe why 
he may be helped by demurring upon the Declaration in that caſe, is, becauſe 
the Teſtatoz might have waged his Law in that Caſe of Debt, which the 
Executoz could not do of other Contracts, and therefoze ſhall not be charged 
with it by ſuch an Act, if he will help himſelf by Demurrer, but in the Al⸗ 
ſumption of his Teſtatoz, he could not have waged his Law: and it is foun⸗ 
ded upon the death of the Teſtatoz, to wit, his Debt, with which the Erecu- 
to2 by a mean map be charged as befoze, and therefoze the Aſſumption in ſuch 
a Caſe maintainable againſt the Executoz, But if the Meſfatoz upon god 
Conſideration aſſume to make Aſſurance of Land, oz to do any other ſuch 
collateral thing which doth not ſound in a duty of a thing payable, there the 
Executoz ſhall never be _ with luch an Aſlumption to render Necom⸗ 
pence foz it. And to this agreed all the Juſtices of the Common Bench, and 
Barons of the Exchequer ; And ſuch an Aſſumption hath not been allowed in 
the King's Bench but of late time, and that but in one oz two Cales. Eut 
in the other Caſe it hath ben common and of long time uſed, and therefoze 
now too late to be dzawn in queſtion ; and ik it ſhould be, it map be maintain⸗ 
ed with god reaſon in this Caſe of a duty of a thing payable, in as much as 
the Teſtatoz cannot wage his Law in the Action, but in the other Cale there 
is no reaſon no; courſe of the Court to maintain it: Eut the Judges in the 
Exchꝛauer Chamber reverſed all theſe Judgments in both Caſes. 
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2, Nota, that this Term was adjourned to Octob. Trin. and betauſe the 
Wit was, that Adjournment ſhall be made in Octob. Trin. of all Caſes, uns 
til Tres Trinitat. the Adjournment was made in every of the Courts of 
King's Bench, Common Lench, and the Exchequer, the very firſt day of 
Octob. Trin. then it was holden by the Juſtices, that the Adjournment ought 
not to have ben made until the ſieting of the Court the fourth day from 
Octabis. . 


And becauſe that the Mzits were, that at the ſaid Tres Tr. the Term ſhall 
be holden thereafcer, as if no Adjournment had been, the Juſtices held that 
they ought to ſit the firſt day of the ſaid Tres Trin. and ſo fzom thence every 
day until the end of the Term, and foz all Cauſes, as if no Adjournment had 
been and ſo they did accozdingly, ſaving by Aſſent ſome of the Juſtices did 
not come thither by reaſon of their far diſtance from London, at the end of the 
Term upon the laſt Adjournment : But they held, that if it had not been foz 
the eſpecial wozds in the Mzit, which were, that it ſhall ve then holden as 
if no Adjournment had ben, the Eſſoins had been che firſt day of Tres Trin. 
and the full Term had not ben until the fourth day, which was the laſt day 
of the Term, quod nota, and ſo it was of the Adjournment which happened 
firſt at Weſtminſter, and afterwards at Herttord from Michaelmas Term now 


laft paſt, 


<. 


Michaelmas Term, 35 and 36 Elix. 
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1. 17 an Ejectione firmæ by Edward Gravenor Plaintiff, againſt Richard 

Brook and others Defendants, the Cale appeared to be this 3 Henry 
Hall was ſeiſcd in his Demeſn as of Fe, accozding to the cuſtom of the Þan- 
noz of A. in the Countyof D. of certain cuſtomary Tenements holden of the 
ſaid Pannoz called Fairchildes and Preachers, &c. In the third year of H. 8. 
(befoze which time the cuſtomary Tenements of the ſaid Pannoz had always 
bien uſed to be granted by Copy of Court-Roll of the ſaid Pannoz in Fees 
fimple, oz fo2 life oz pears, but never in Fee-tail but then) the ſaid Henry 
Hall ſutrendꝛed his ſaidCopy-hold Land, to the uſe of Joan his eldeſt Daugh⸗ 
ter foz her life, the Remainder to John Gravenor the Eldeſt Son of the ſaid 
Joan, and to the Yeirs of his Zody, the Remainder to Henry Gravenor her 
other Don, and the Peirs of his Body, the Remainder to the right Yeirs of 
the ſaid Henry Hall foz ever ; whereupon in 3 H. 8. at the Court then there 
holven, a Gzant was made by Copy of Court-Roll accozdingly, and Seiſin 
given to the laid Joan by the Lozd accozdingly. 

Henry Hall died, having Iſſue the ſaidJoan and one Elizabeth, and at the Court 
holden within the ſaid Pannoz, 4 H. 8. the death of the ſaid Henry Hall was 
pꝛeſented by the Homage, and that the laid Daughters were his Heirs, and 
that the Surrender made as bekoze was void, becauſe it was not uſed within 
the ſaid Pannoz to make Durrenders of Eſtates Tail, and thereupon the ſaid 
Homage made diviſion of the ſaid Land, and limited Fairchildes foz the Pur⸗ 
party of the ſaid Joan, and Preachers foz the Purparty of the ſaid Elizabeth, 
and Deiſin was granted to them accozdingly. 

Elizabeth died ſeiſed of her ſaid part, after which, 33 H. 8. Margaret her 
Daughter was found Heir to her, and admitted Tenanc co this part; after 
which Joan died ſeiſed of the ſaid Tenements as the Law will. 
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And after the ſaid Margaret takes to Yusband one John Adye, who with 
his ſaid Wife ſurrendzed his laid part co the uſe of the ſaid John Adye and of 
his ſaid Wife, and of their Heirs; and afterwards the ſaid Margaret died 
without Iſſue, and the ſaid John Adye held the part of the laid Wife, and 
ſurrendzed it tothe ule of the ſaid Richard Brook, and of one John North, and 
their Heirs who were admitted accozdingly, after which, the ſaid John Grave- 
nor died without Iſſue, and now the laid Henry Gravenor was lole Heir to 
him, and alſo to the ſaid Henry Hall who had Jflue Edward Gravenor, and di⸗ 
ed, the ſaid Edward entred into the ſaid Land called Preachcrs, and did let 
it to the Plaintiff, upon whom the laid Richard Brook and the other Defcn- 
dants did re-enter and eject him. And all this appeareth upon a ſpecial 
Verdict. 

And by Clench and Gawdy, an Eſtate Tail cannot be of Copy-hold L and, 
unleſs it be in caſe where it hath been uſed, foz the Statute of Donis con- 
ditionalibus ſhall not enure to ſuch cuſtomary Lands, but to Lands which are 
at Common Law, and therefoze an Eſtate Tail cannot be of theſe cuſtomary 
Lands, but in caſe where it hath ben uſed time out of mind, and they ſaid, 
that ſo it hath been lately taken in the Common Bench; But they ſaid, that 
the firſt Kemainder limited to the ſaid John Gravenor here upon the death of 
the ſaid John, was a god Fee-ſimple Conditional, which is well warranted 
by the Cuſtom to demiſe in Fee, fo2 that which by Cuſtom may be demilfed 
of an Eſtate in Fee abſolute, map alſo be demiſed of a F&e-ſimple Conditio⸗ 
nal, oz upon any other Limitation, as if J. S. hath ſo long Iſſue of his Fo⸗ 
dy, and the like, but in ſuch a Caſe no Remainder can be limited over, foz 
one Fee cannot remain over upon another, and therefoze the Remainder to the 
ſaid Henry was void: Eut they laid, that foz all the Life of the laid John 
Gravenor, nothing was in the laid Elizabeth which could deſcend from her ta 
the laid Margaret her Daughter, o2 that might be ſurrend2ed by the ſaid Mar- 
garet and her Husband, and therefoze the ſaid Margaret dying without Iſſue, 
in the life time of the ſaid John Gravenor who had the Fee-fimple Conditio- 
nal, nothing was done which might hinder the ſaid Edward, Son to the ſaid 
Henry Gravenor of his Entry, and therefoze the ſaid Plaintift ought to have 
his * to recover, foz they tok no regard to that which the Homage 
did, 4 H. 8. | 

But Fennor and Popham held, that an Eſtate Tail is wzought out of Copy- 
hold Land by the Cquity of the Statute of Donis conditionalibus, fo; other- 
wile it cannot be that there can be any Eſtate Tail of Copy-hold Land, foz 
by Uſage it cannot be maintained, becauſe that no Eſtate Tail was known in 
Law befoze this Statute, but all were Fee-fimple, and after this Statute 
it cannot be by Uſage, becauſe this is within the time of Limitation, after 
which an Uſage cannor make a P2eſcription, as appeareth 22 & 23 Elz. in 
Dyer: And by SEliz. a Cuſtom cannot be made after Weſtm. 2. And what 
Eſtates are of Copp⸗hold Land, appeareth crpzefly bp Littleton, in his Chapter 
of Tenant by Copy-hold, &c. And in Brook Title, Tenant by Copy-hold, &c. 
15 H. 8. In both which it appeareth that a Plaint lyeth in Copp⸗hold Land in 
the nature of a Formedon in the Deſcender at Common Law, and this could 
not be befoze the Statute ok Donis Conditionalibus fo2 ſuch Land, becauſe 
that befoze that Statute there was not any Formedon in the Deſcender at 
Common Law, and therefoze the Statute helps them fo2 their Remedy foz 
intailed Land which is cuſtomary by Equity : And if the Action ſhall be given 
by Equity fo2 this Land, why ſhall not the Statute by the ſame Equity wozk 
to make an Eſtate in Tail alſo of this nature of the Land: We ſ& no reaſon 
to the contrary; and if a Pan will well mark the wozds of the Statute of 
Weltm. 2. cap. 1. he ſhall well perceive that the Formedon in Deſcender was 
not befoze this Dtatute,which wills that in a new Caſe a new Remedy may be 
given, and thereupon ſets the kozm of a Formedon in Deſcender: But as to 
the 
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the Fonnedon iu the Reverter, it is then lain, that it is uſed enough in Chans 
© cerp, and by Fitzhcrbert in his Natura brevium : the Formedon in the Deſcen- 
der is founded upon this Statute, and was not at Common Law befoze ; Ana 
the reaſon is, becauſe theſe Copy-holds are now become by uſage to be ſuch 
Efatres that the Law allows them to be good againſt the Lozds themſelves, 
they perfouzming their Cuftoms and Services, and therefoze are moze com- 
monly guided by the Guides and Rules of the Common Law, and therefoze 
as appeareth in Dyer, Trin. 12 Eliz. Poſſeſſio fratris, of ſuch an Eſtate, facic 
ſororem eſſe hxredem. And to ſay that Eftates of Copy-hold Land are not 
wartanted but by Cuſfom, and every Cuſtom lies in Uſage ; and without 
Uſage a Cuſtom cannot be, is true, but in the Uſage of the greater the leſſer 
is always implyed : As by Uſage, three Lives have ben always granted by 
Copy of Court Roll, but never within memozy, two, oz one alone, pet the 


Gant of one oz two Lives only is warranted by this Cuſtom, foz the uſe ot 


the greater number warrants the leffer number of Lives, but not e converſo : 
And ſo F&-fimples upon a Limitation, oz Eſtate in Tail are warranted by 
the Equity of the Statute, becauſe they are leſſer Eſtates than are warranted 
by the Cuftom, and theſe leſſer are implyed as befoꝛe in the greater, and none 
will doubt but that in this Caſe the Lo2d map make a Demiſe foz life, the 
Remainder over in Fe, and it is well warranced by the Cuſtom, and there⸗ 
fore it ſems to them that it is a god Eftate Tail to John Gravenor, and a 
god Remainder over to Henry his 15zother, and if ſo, it follows that the 
Plaintiff hath a god Title to the Land, and that Judgment ought to be gi⸗ 
ven foz him. And fo2 the dping ſeiſed of Elizabeth, they did not regard it, 
foz the cannot die ſeiſed of it as a Copy-holder, foz ſhe had no right to be Co- 
py-holder of it: And by the dying ſeiſed of a Copy-holder at Common Tam, ic 
thall be no p2ejudice co him who hath Right, foz he may enter 3 But here in 
as muchas ſhe cometh in by admittance of the Lozd at the Court, her Occupa⸗ 
tion cannot be toztious to him, and therefoze no Deſcent at Common Law by 
her dying ſeiled, foz it was but as an Occupation at Will, But if ic Hall 
not be an Eſtate Tail in John Gravenor, as they conceive ſtrongly it is, yet 
foz the other cauſes alleged by Gawdy and Clench, Judgment ought to be gi⸗ 
ven foz the Plaintiff, and che Remainder which is not god ſhall not pꝛe judite 
the Fe-ſimple Conditional granted to John, which is no moze than if the 
Surrender had been to the uſe of John Gravenor and his Heirs, the Remain- 
der over, becauſe that we as Judges ſ that this cannot be god by Law, and 
therefoze not to be compared to the Caſe where the Cuſtom warrants but one 
Life, and the Lozd grants two jopntly oz ſucceſſively, there both the one and 
the other is void: And this is true, becauſe the Cuffom is the cauſe that ic 
was void, and not the Law, and alſo it is a larger Eſtate than the Cuſtom 
warrants, which is not here, and upon this Judgment was given that the 
Plaintiff ſhall recover. 

And bp Popham, it bath bien uſed, and that upon god Advice in ſome Pan- 
no2s, to bar ſuch Eſtates Tail by a common Recovery pzoſecnted in the 
Lozd's Court, upon a Plaint in Nature of a Whit of Entry in the Pot, 


2, 2 Czſar Judge of the Admiralty Court, bzought an Action upon the 
Caſe foz a Slander againſt Philip Curtine a Perchant-ſtrapger, fo ſay- 

ing that the laid Cæſar had given a cozrupt Sentence; and upon Not guilty 
pleaded, and 200 Marks Damages given, it was alledged in Arreft of Judg⸗ 
ment, where it was tryed, by Niſi prius at the Guild-hall by a partial Jnqueft, 
becauſe that upon the default of Strangers, one being challenged and typed 
out à Tales was awarded De circumſtantibus by the Juſtice of Niſi prius ; 
whereas (as was alledged) a Tales could not have ben granted in this caſe, 
foz the Statute of 36 H. 8. cap. 6. which give the Tales is to be intended but of 
common Tryals ok Englich, foz the Statute 7 at the beginning but — 4 
2 tes 
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Auries, which by Law ought to have 40 s. of Free-hold, and wills that in 
ſuch Caſes the Venire facias ought to have this Clauſe, Quorum quilibet ha- 
beat 40 5. in terris, &c. which cannot be intended of Aliens which cannot have 
Free-hold : and it goes further that upon default of Jurozs, the Juſtices have 
Authozity at the Pꝛaper of the Plaintiff oz Defendant, to command the Shes 
riff 02 other Piniſter to whom it appertainech to make a Return of ſuch other 
able Perſons of the ſaid County, then pzeſent at the ſame Aſliſes oz Niſi prius 
which hall make a full Jury, &c. which cannot be intended of Aliens, but 
of Subjects, and therefoze ſhall be of Tryals which are only of Engliſh, and 
not of this Inqueſt which was part of Aliens, | 

And further the Tales was awarded only of Aliens, as was alledged on the 
Defendant's part, but in this point it was a miſtake, foz the Tales was as 
warded generally de circumſtantibus, which ought always to be of ſuch as the 
pzincipal Pannel was. But Per Curiam the Exceptions were diſallowed, fo 
albeit the Statute is, as hath been laid, pet when the Statute comes to this 
Clauſe, which gives that a Tales map be granted by the Juſtices of Niſi prius, 
and is generally referred to the fozmer part of the Ac, foz it is addedz Fur- 
thermore be it enacted that upon every firſt Writ of Habeas Cozpoza, or Di⸗ 
ſtringas with a Niſi pzius, cc. the Sheriff, cc. ſhall return upon every Juror 5 8. 
Iſſues at the leaſt, t. which is general of all: And then it goes further, And 
wills that in every ſuch Writ of Mabeas Cozpoza, or Diſtringas with a Niſt 
Pius where a full Jury doth not appear before the Juſtices of Afliſe, or iſi 
pꝛius, that they have power to command the Sheriff, or other Miniſter to whom 
it appertains, to nominate ſuch other Perſons as before, which is general in all 
places where a iſi pꝛius is granted, and therefore this is not excepted nei- 
ther by the Letter nor Intent pf the Law. And where it is ſaid ( ſuch per- 
ſons) by it, is to be intended ſuch as the firſt, which ſhall be of Aliens as well 
as Engliſh, where the Caſe requires it, foz Expedition was as requiſtte in 
Caſes foz, 02 againſt them, as if it were between other Perſons. And Ali- 
ens may well be of the County oz place where the Niki prius is to be taken, 
and may be there: fo2 although an Alien cannot purchaſe Land of an Eſtate 
of Free-hold within the Realm, pet he may have an Youſe foz Yabication 
within it, foz the time that he is there, albeit he be no Deniſen, but be to re- 
main there foy Perchandiſe, oz the like: And by Gawdy, where the default 
was only of Strangers, the Tales might have ben awarded only of Aliens, 
as where a thing is to be tryed by Inqueſt within two Counties, and thoſe 


of the one County appear, but not thoſe of the other, the Tales might be of 
the other County only. 


Davies verſus Gardiner. 


Vide this Caſe 3, A Action upon the Caſe foz Slander was bought by Anne Davies, a- 


reported, cot 


lib, 4» 16. b. 


gainſt John Gardiner; That whereas there was a Communication of 
a Parriage to be had betwen the Plaintiff and one Anthony Elcock, the De- 
kendant to the intent to hinder the laid Parriage, ſaid, and publiſhed, that 
there was a Gzocer in London that did get her with Child, and that he hay 
the Child by the laid Gzocer, whereby the loſt her Parriage. To which che 
Defendant pleaded Not guilty, and was found guilty at the Aſſiſes at Ayle(- 
bury to the Damages of 200 Parks: and now it was alledged in Arreit of 
Judgment, that this matter appeareth to be merly Spiritual, and therefoze 
not determinable at Common Law, but to be pzoſecuted in the Spiritual 
Court, Eut per Curiam the Action lies here, foz a Woman not marrievran- 
not by Intendment have ſo great Advancement as by her Parriage, whereby 
ſhe ts ſure of Paintenance foz her life, oz during her Parriage, and Dower 
and other Benefits which the Tempozal Laws give by reaſon of her Parri- 


age 
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age, and therefoze by this ſlander ſhe is greatly p2ejudiced in that which is to 


be her Tempozal Advancement, foz which it is reaſon to give her by 
wap of Aion at Common Law: Asif a Woman keep a Aiaualling⸗houle, to 
which divers of great Credit repair, whereby ſhe hath her Livelihod,and one 
will ſay to her Gueſts, that as they reſpec their Credits, they take care how 
they uſe ſuch an Youſe,foz there the Woman is knowno be a Bawd,where- 
by the Gueſts avoid her oule, to the loſs of her Pusband, ſhall not ſhe in this 
caſe have an Action at Common Law foz ſuch a Slander : It is clear that ſhe 
will. So, if one faith, that a Woman is a common Strumpet, and that it 
is a Dlander to them to come to her Youſe, whereby ſhe loleth the advantage 
which che was wont to have by her Gueſts, ſhe ſhall have her Adion foz this 
at Common Lam. : 

So here upon thele collateral Circumſtances, whereby it may appear that 
He hath moꝛe p2ejudice than can be by calling of one Yarlot, and the like, 

And Judgment was given fo2 the Plaintiff, 


Hillary Term, 36 Eliz. in the King's Bench. 


NB Michaclmas Term, 33 & 34 Eliz. Rot. 18t. William and Joan his Wife, 

Adminiſtratrir of Andrew Stock, b2ought an Action upon the Caſe upon 

an Aſſumplit, made to the Inteſtate foz the payment of 5 1. to William Stock, 

who imparled until Tuelday next after, Oda. Hillary next, which was the 

2 4th dap of January, and then the Defendant demanded Oyer of the Letters of 
Adminiſtration which were entred, in hæc verba. 

Whereby it appeareth that the Letters of Adminiſtration were committed to 
the ſaid Joan by Thomas Taylor Batchelor of Law, Commiſſary to the Biſhop of 
London, &c. whereby the Dctendant pleaded, that after the laſt Continuance, 
the (aid Letters Patents of Adminiſtration, ſealed with the Seal of the Vicar Ge- 
neral of the ſaid Biſhop, which he uſeth in this behalf, and brought here into 
Court, bearing date the 27th day of Januam, 1591. which was three days after 
the Continuance, committed the Adminiſtration to the ſaid Defendant. And 
pleaded further the Act of 37 H. 8. which ſays, that it ſhall be lawful hereaf- 
ter fo2 any Perſon, being a Doctoz of the Law, to be Chancelloz, Commil⸗ 
ſary, 02 to exerciſe Cccleſiaſtical Juriſdiction, albeit he were a mer Lay Per- 
ſon, ſo that ſuch a Perſon be a Dodo as afozeſaid, and avers, that at the time 
of the committing of the Adminiſtration to the ſaid Joan, the ſaid Thomas 
Taylor was a meer Lay Perſon, and not Doctoz Legis civilis nec miniſter allo- 
catus, acco2ding to the Laws of the Church of England, whereby he had no 
lawful power to commit the Adminiſtration. 

Upon which it was demurred generally, and by all the Court the Plaintiff 
had Judgment to recover; fo2 we are to conſider what our Law was in this 
caſe befoze the Statute of 37 H. 8. And albeit a Dodo? then affirmed, that 
the Canon Law was, that there was a mer Nullity in ſuch Adminiſtration, 
ſo although the Party that did it, not being a Clerk no2 Doctoz, accozding to 
the Statute of 37 H. 8. yet all the Juſtices agreed, that the Adminiſtration ſo 
committed will be adjudged in our Law to be of fozce and effect, being ſhewn 
under the Dcal of the Officer and committed by him, who is reputed the Ok⸗ 
ficer, who ought to do it, and is inveſted in the Otlice until it be avoided by 
Sentence, and pet ſuch an Avoidance ſhall not make a Pan's Act to be made 
void, no moze than if a mer Lay-man be pzeſented to a Benefice, albeit this 
be a mer Nullicy in our Law, and void, yet we adjudge the Church full, ac- 
co2ding to the publick Admiſſton, Conſtitution and Jnduction, and not accoz- 


ding to the capacity of the Perſon, which is a thing ſecret, until ſuch an one 


be depzived foz it by Sentence in the Spiritual Court, and yet the Church 

ſhall be in our Law void but from the time of Depzivation, of which notice 

ought to be given to the Patron. 5 
Do 


Bullock ver ſas 
Dibler. 


Property. 


$0 here, be remains as to our Law an Oſlicer until his Authozicy be delea⸗ 
ted by Sentence of the Spiritual Court, otherwiſe great miſchief will haps 
pen; fo an infinite number of Adminiſtrations may be dzawn in queſtion by 
Averment, that he, who granted them was a meer Lay „and ſo make 
ſuch Gazboils in the Commonwealth, which is not to be ſuffered foz the in⸗ 
conveniency which will happen by it and therefoze our Law which is foun- 
ded upon Reaſon ſhall judge of it accozding to the open appearance of the Df- 
ficer, to wit, that he hatha Gzant made to him, and not accozding to the pꝛi⸗ 
vate capacity of the Perſon, and this is not altered by the ſaid Statute which is 
made in Affirmation of it, and makes the Authozity of a Dodoz of Law abſo- 
lute, not to be defeated by the Civil oz Canon Law, which is not in the o⸗ 
ther Caſe : ut yet it doth not make this Caſe of wozſe condition than it was 
at Common Law. And by all the pleading of the Adminiſtration commits 
ted to the Defendant, is not god, becauſe it appeareth by the date of it, chat 
it was made after the day of the laſt Continuance, and therefoze could not 
have been pleaded until a new Continuance after : And by the Doctoz the 
laſt Adminiſtration does uot avoid the fürſt, but in caſe where there is an elpe⸗ 
cial Revocation of the firſt : But thep did not ſpeak of the doubleneſs becauſe 
the xp pin was gereral and not ſpecial, and alſo becauſe the other matters 
were lo clear. 


2, 1 * Treſpaſs fo; carrying away certain Loads of ap, the Caſe hapnev 

to be this The Plaintiff pꝛetending Title to certain Yay which the 
Defendant had ſtanding in certain Land, to be moze ſure to have the Yoio! 
paſs foz him, tok other Yay of his own (to wit, the Plaintiff) and mixed it 
with the Defendants Pap, after which the Defendant tak and carried away 
both the one and the other that was intermixed, upon which the Aion was 
bzought, and by all the Court clearly the Defendanc ſhall not be guilty faz 
any part of the Pay, foz by che Intermixture (which was his own Act) the 
Defendant ſhall not be p2ejuviced as the Cafe is, in taking the Hay. And 
now the Plaintiff cannot ſay which part of the Yay is his, becauſe the one 
cannot be known from the other, and cherefoze the whole ſhall goto him who 
hath the Pꝛoperty in it with which it is intermired. As if a Pan take mp 
Garment and embzoiver it wich Silk, oz Gold, oz the like, A may take back 
my Garment : But if J take the Silk from you, and with this, face or em- 
bzoider my Garment, you ſhall not take my Garment fo2 your Silk which is 
in it, but are put to the Action foz taking of the Dilk from you. 

o here, ik the Plaintiff had taken the Defendancs Hay and carried it to 
his Boule, oz otherwiſe, and there inter mixed it with the Plaintiffs Yap, 
there the Defendant cannot take back his Pay, but is put to his Action againſt 
the Plaintiff fog taking his Hay. The difference appeareth, and at the ſame 
day at Serjeants Inn in Fleet-ftreet, the difference was agreed by Anderſon, Pe- 
riam, and other Juſtices there, and this Caſe was put by Anderſon : If a 
Gold ſinith be melting of Gold in a Pot, and as he is melting it, I will caſt Gold 
ok mine into the Pot, which is melted all together with the other Gold, I have 
na remedy for my Gold, but have loſt ir. 


Bullock verſ Diblcr. 


3. 1? an Ejectione frme between Edward Bullock Plaintiff, and John Dib- 


ler Defendanc, the Caſe appearen tu be this; A Pan was feiſed of a Co⸗ 
py-hold Tenement, parcel of the Manno; of Stractield Mortimer, in the County 
of Berks, in Right of his Wife, in his Demelin as of Fe, andſurrend2ed this 
Copy-hold Teuement by himſelf without his Wife, to the uſe of a Dtranger in 
Fe,who was admitted by the Lozd accozdingly, rhe Yugbaun dies, the Wife 
dies, 


Forth verſus a 
Holborough. 


dies, the Heir of the Wife without any admitt ance enters upon the Stran- 
ger, and makes a Leaſe fo à ptat to the Plaintiſt, upon whom the Defen- 
dant in Right of him co whom the Surrender was made, re-enters, and ads 
judged that the Plaintiff ought to recover 3 and that the Surrender of the Yuſ- 
band was not as a Diſcontinuance againſt the Wife, to put the Beir to his 
Plaint in nature of a Sur cui in vita, foz a Diſcontinuance ſhall not be by a 
Derd of Feofiment only, but by it with the Liveryenſuing, whereby the en 
tire Fee-ſimple is given, what ©Rate (ocver the Feoffoz had by reaſon of the 
Livery, where by Deed of Gant nothing paſſed but that which che Party 
might lawfully grant: And here it ſþall be taken if the Gzant had ben made 
by the Yusband which paſſed but his Eſtate, to wit, that which he might 
lawfully grant wichout p2ejudice to his Wife, But pet there is this diverſi⸗ 
tp between a Surrender of an Eſtate foz Life, and a Durrender of an Eſtate 
in Fe to the uſe of a Stranger, to wit, that by the one the Eſtate d2ownep 
in the Lord by the Surrender, and by the ocher it is not downed in the Lo2d, 
but is transferred to him to whom it was made, upon which he is admitted 
to it; otherwiſe, in the laſt Caſe it returns to him who ſurrendzed, and then 
upon the Admittance he is in the Per by him who lurrendzed, and not by the 
Lozd, oz by che Surrender made by Tenant fo2 Life, he to whoſe uſe it is 
made ought to take it of the Lozd, and he is there in by him, and not by him 
who ſurrendzed. 

And this is the common difference betwirt Cuſtomary Cſlates foz Lives, 
and Cuſtomary Eſtates of Juheritance. 

And the Plaint of Cui in vita is given where Recovery by Default is againſt 
the Pusband and Wife, and not upon the Surrender of the Husband; foz 
ſuppoſe the Pusband had ſurrendzed meerly to the Lozd himſelf, pet the 
Wife might have entred after the death of the Yusband, becauſe the Durren- 
der goes but to the Eſtate which the Yusband might lawfully part wich, and 
cheretoze rather to be reſembled to a Gant than to a Feoftment. 

And notwithitanving that he was not admitted, pet he might enter and take 
the Pꝛofits, and make a Leaſe accozving to the Cuſtom, oz bzing an Agion of 
Treſpaſs againſt him who diſturbs him? But if the Lo2d require his Fine 
oz his Services, and the Meir refuſe to do them, this map be a Fozfeiture of 
bis Copy-hold 3 But until lawful Sciſin made by the Lo2d (becauſe it be- 
longeth to him) the Yeir may intermeddle with the Polleſlion, albeit he be 
— admitted by the Lozd where it is an Eſtate of Inheritance by the Cu⸗ 

om. 

And in this Term alſo in another Cale, in the ſame Court it was adjudg- 
ed, that an Infant who ſurrenders his Copy-hold Land within Age, may en- 
tet at his full Age, without being put to any Suit fox it. 

And the firit Caſe was very well argued by one Brock, a Puny utter Bariſter 
of the Inner- Temple, this Term fo; the Plaintiff. And it was the firſt De⸗ 
murrer that he argued in Court. 


Forth verſus Holborough. 


J an Action of Debt upon an Obligation of 200 Parks bzought by Ro- 
bert Forth Doco2 of Law, and Mary his Wife, as Executrix to Dodo 
Drewry, againſt Richard Holborough, the Caſe upon Demurrer appeared to 
be this; to wit, That the ſaid Dogoz Drewry was (ciſed in his Demeſn as of 
Fee, of the Scite of the Pannoz of Goldingham Hall in the County of Eſſex, 
and ſo ſeiſed the laſt day of November, 27 Eliz. demiſed it to the ſaid Richard 
Holborough foꝛ 17 pears from the ſaid laſt day of November, whereby the De- 
fendant entred into it the next dap, and was thereof poſſeſſed accozdingly, and 
lo poſſeſſed the lait day of November, 28 Eliz. entred into an Obligation to the 
ſaid Docto2 Drewry, with condition, that if he, his Yeirs, Crecutozs, _— 

ratozs 
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ſtratozs and Aſſigns, oz any of them ſhould well and truly pay oz cauſe to be 
paid to Dorothy Goldingham Widow, oz her Aſſigns, at the Pannoz-houſe 
of Goldingham Hall in the County of Eſſex, foz the Term of 17 years, from 
the Feaſt of ©. Michael the Arch-angel then laſt paſt, oz an Annuity oz annus 
al Rent. of 20 Parks of lawful Tngliſh Ponep, at the Feaſt of the Annun⸗ 
ciation of our Lady, and ©. Michael the Archangel, by equal Potions, if the 
ſaid Dorothy ſhoall ſo long live, and the ſaid Richard Holborough, oz his A- 
ſigns, oz any other claiming by, oz under the ſaid Richard, oz his Aſſigns,ſhall 
oz may ſo long occupy 02 enjoy the ſaid @cite of the Pannoz of Goldi 

Hall, that then the Obligation ſhall be void; after which until the 9th day of 
May, 29 Eliz. the Defendant enjoyed the ſaid Scite, and paid duly the lain 
Annuity, and then he ſurrendzed his Eſtate in the ſaid Scite to the ſaid Do- 
«02 Drewry, and after this did not pay the Annuity over, and pet continued 
the Poſſeſſion of the ſaid cite. | 
And by all the Juſtices the Defendant notwithſtanding the Surrender 
made to the Oblige himſelf, ought to have continued the Payment of the 
Annuity to the ſaid Dorothy, fo; albeit the Term be d2owned and merged in 
the Reverſion, and ſo hath not Continuance as to him in the Reverſion, yer 
ag to aup thing heretofoze done by the Defendant who was the Termoz in 
Judgment of Law, it is to be ſaid to have Continuance : As if he had gran- 
ted a Rent-charge out of it to have Continuance during the ſaid Term, al⸗ 
though he ſurrender his Term to him in the Reverſion, yet the Charge con- 
tinues, and as to it, the Reverſion ſhall be ſaid to be in the Termoz, and 
albeit the Oblige himſelf ſhall not take advantage of his own, oz to have the 
advantage of the Fozfeiture of an Dbligation there, where his own Act is 
the cauſe of his 1Bzeach,"! 

And if it had been, that the ſaiv Dorothy during the ſaid Term ſhall have 
the uſe of a Chamber within the Scite, without the interruption of him, oz 
his Aſſigns, there, if after the Surrender, the ſaid Dorothy Drewry had in- 
terrupted him of the ule of the laid Chamber, the Fozfeiture of the Dbliga- 
tion ſhall not be taken againſt the Defendant fo? it. | 

But here the Condition is of a Collateral thing to be done, to wit, the 
Payment of the Annuity to a Stranger, with which the Land is not bound, 
and therefoze the Bꝛeach comes meerly in default of the Obligoz, and of the 

Oblige in no part, to wit, and therefoze the Dbligation here is fozfeited. 

And by Popham, the Caſe here is moze clear upon conſideration of che 
wozds of the Condition, foz the wozds are, I the Defendant ſhall, or may en- 
joy, &c. and this wozd (may enjoy) ſhall be always intended reaſonably, to 
wit, if it may without any thing to be done by him to the contrary ; and here 
if he had not made the Surrender, he might have enjoyed the Scite until the 
end of his Term, and therefoze becauſe it cometh of his own Ac, whereby 
he, oz his Aſſigns ſhall not en jop it foz the Term, if ic ſhall be ſaid, that he 
in the Reverſion ſhall not be ſaid in, by the Termoz of which he himſelf 
ſhall not take any advantage, in as much as if this had not been, he might 
have enjoyed foz the whole Term. To which all the other Juſtices alſo a⸗ 
cred, and upon this Judgment was given foz the Plainciff, 

But if any had defeated the laid Term by a lawful Entry, By a Title 
Paramount, the Obligation had not ben fozfeiced foz any Default of Pay- 
ment, after this Entry, but if Rent had been reſerved upon the Leaſe, and 
foz Default of Payment a Re-entry had been made, yet by Popham the Pay- 
ment ought to be continued upon the peril of the Fozfeiture of the Obliga⸗ 
tion, foz the the wozds (may enjoy) in as much as there it is the mer default 
of the Defendant himſelf, there the Leaſe does not continue, of which he 
ſhall not take advantage to ſave his Obligation. Eut note the fozm of the 
Demurrer, and that it might have been better jopned, which is to be ſen in 
the Recozd where it is entred. 


Eaſter 


— 


: Geilles verſus 
Rigeway. 1 


Eaſter Term, 36 Eliz. 
Geilles verſus Rigeway. 


1 Debt foz 3061. 6s. 8 d. by William Geillies, againſt Thomas Rigeway 

Eſquire late Sheriff of Devon; Foz that whereas John Chaunder alias 
Chaundeler, was in Execution with the ſaid Sheriff foz the ſaid Dum, the 
ſaid Sheriff afterwards, to wit, the roth dap of December, 34 Eliz. at Lon- 
don, in ſuch a Pariſh and Ward ſuffered himto eſcape, che ſaid Rigeway then 
being Sheriff of Devon, and having him then in Execution, &c. To which 
the Defendant pleaded, how that he tok him in Execution by the Pꝛocels at 
Stockram in the County of Devon, as the Plaintiff hath alledged, and there 
detained him in ſafe Cuſtody until the 8th dap of December, 34 Eliz. at 
which dap the ſaid Chaundelcr bzoke the Pꝛiſon, and eſcaped out of it contra- 
ry to the Mill of the ſaid Defendant, and that the Defendant did freſhly pur⸗ 
ſue him, and in this freſh Purſuic did re⸗take him the 11th dap of December, 
then next enſuing at Stockram afozeſaid, and detained him in Exccution fo; 
the ſaid 306 l. 6s. 8 d. during the time of his Office, and delivered him over 
to the new Sheriff, &c. To which the Plaintiff replped by Pzoteſtation, 
that he did not make freſh Purſuic ; And foz Plea ſaith, That after the going 
away of the ſaid Chaundeler, and before his re- taking by the ſaid Defendant as 
afoxeſaid, the ſaid Chaundeler for a whole day and night, to wit, at London, 
in the Pariſh and Ward aforeſaid, was out of the view of the ſaid Defendant, tc. 
upon which it was demurred in Law, 

And it was moved by Coke Attozney-general, that Judgment ought to be 
given fo2 the Plaintiff; foz, in as much as it was alledged, that he was out 
of the view of the Sheriff foz a day and a night together, there it ſhall de ins 
tended to be a Default in the Defendant in the making of his Purſuic, aud 
therefoze chargeable to the Plaintiff, and yet he agræd, that if che Sheriff 
had made his Purſuic freſhly 3 although that at the turning of a Lane, end 
of an Youſe, oz the like, the Pziſoner had been out of the view of the She- 
riff foz a ſmall time, as until the Sheriff cometh to this Turning, end of the 
Houſe, oz the like, yet the Sheriff may retake the Pꝛiloner, and he ſhall be 
pet laid to be in Execution to the Party againſt his Will, pet when he is fo 
ſs long a time out of his view, it ſhall be otherwiſe, foz the Default which 
the Law p2eſumes to be in him; and therefoze in this Caſe the Action lies. 
To which it was anſwered by Popham, Gawdey and Clench, that if he makes 
freſh Purſuit, ſo that it doth not appear fully that there was a Default in the She- 
riff in his Purſuit, although he were ſo long out of his view, yet he ſhall be (aid 
to be in Execution for the Party againſt his Will upon the re-taking of him: As 
if he be purſued to an Houſe where he is kept for a long time, and the Sheriff ſec 
a Guard upon the Houſe, and after this re-take him the next, or any other day 
without departing from thence, the Sheriff in ſuch a Caſe may re-take him upon 
his coming out of the Houſe, and he ſhall be in Execution to the Party againit his 
own Will. 

And co in all like Caſes; As if he purſues him in the night, lo as he can- 
not ſ& him, and yet by the Tract of the Yo2ſe, oz Enquirp he makes dili⸗ 
gent Purſuit to re-take him, lo that it cannot appear that there was any neg⸗ 
ligence oz default in him in making Purſuit. 

And it is not the fozm of the Pleading to alledge, that he purſucd him freth- 
Ip, and had him always in his view until he re-tok him, but only that he 
purſued him freſhly and tok him in this freſh Purſuic, without ſaying any 
thing that he was in his view, and cherefoze his being out of the view of che 
Sheriff is not material in the Caſe, but the freſh purluit, and che taking of 
htm in this Purſuit, 
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Then Coke moved, that the Bar was not god, becauſe he doth not ſhew 
where he made the Purſnit, ſo that he might agre to anſwer that which 
is alledged by the Plaintiff, to wit, his being at large at London, and there- 
foze the Bar not being god, Judgment ſhall be given againſt the Defen- 
vant fo; the Inſufficiency of his Bar: foz a Repleader Hall not be in caſe of 
Demurrer, as it hach been adjudged here very lately, and alſo in the Common 
Wench, 

To which it was anſwered by the ſaid Juſtices, That if the Bar be inſuffici- 
ent in matter, ſo that it may appear by it, that the Plaintiff hath ſufficient cauſe 
of Action, which in matter is not ſufficiently avoided by the Bar, Judgment 
ſhall be given for the Plaintiff upon the Bar, if the Replication be ſufficient, and 
no Repleader; but if the Bar be ſufficient for the matter and inſufficient for the 
form only, as it is here, there before the Statute of Cliz. for pleading 
there ſhall be a Repleader, but now becauſe no Demurrer was upon the Bar, but 
a Replication made to it, therefore by Popham no advantage ſhall be taken of 
the Bar for matter of form, which is admitted by the Party, and no advantage 
taken thereof according to the Statute. 

And they all agreed, that the Sheriff, albeit he did not make freſh Purſuit 
upon the Eſcape,may pet take, and re⸗take the Pꝛiſoner who eſcaped from him 
out of Execution, foz the Pziſoner ſhall not take advantage to avoid the Exe⸗ 
cution ; and therefoze in reſpec of the Plaintiff, who pet may accept the Pꝛi⸗ 
ſoner to be in Execution, the Sheriff may re-take the Pziſoner. But if the 
Plaintiff had recovered againſt the Sheriff befoze foz the Cſcape, then : the 
Sheriff foz his Indempnitp cannot retake him, but is put to his Action upon 
the Caſe againſt che Pꝛiſoner, koz the Sheriff hath no colour in ſuch a Caſe 
of Eſcape to retake him, but in reſpec, and foz the advantage of the Plaintiff, 
who had Judgment againſt the Pziſoner, and not in reſpec of the pꝛivate 
Wzong done to himſelf, of which he hath no Judgment, and as it is now, 
the Replication not being god ( by Popham ) Judgment ought to be giben 
againſt the Plaintiff. But by Allent it was oꝛdered that the Defendant ſhall 
put in new Bail, and that upon it, he ſhall plead anew. But how ſhall it 
be if the Sheriff do not make freſh Suit and re⸗take him? And afterwards 
he, at whole @uic he was in Execution recovered againſt the Sheriff ; may the 
Pziſoner have an Audita querela upon the matter 2 | 
Upon an Aſſembly of all the Juſtices at Serjeants- Inn in Fleet-Street, with the 
Barons af the Exchequer, it was clearly agreed by them all (but two, who 
at the beginning made ſome doubt of it, but at the end aſſented alſo.) 

If in the night, the Houſe of any be broken, with an intent to ſteal any thing 
being in the Houſe, although no Perſon be in the Houſe at this time, yet this is 
Burglary, for the Law is, that every one ſhall be in ſecurity in the night, as well 
for their Goods as their Perſons which be in the Houſe. 

And if a Church be broken in the night for the ſtealing of any thing in it, this 
is Burglary, though no Perſon be in it at this time. And ſo hath the Law al⸗ 
ways been put in Execution, and in all the Boks which ſpeak of Burglary, it 
is not mentioned that any Perſon ought to be in the Youſe, but that it is Eur⸗ 
glary, the Peſſuage being bzoken in the night, to the intent to kill any Per- 
lon there, 82 to the intent to ſteal any thing out of it. 

And the Cauſe that of late time it hath ben put in the JIndictments of Bur⸗ 
glarp, that ſome Perſon was then there, &c. hath been, becauſe chat in ſuch 
Caſes of Burglary, Clergy was taken away, but now by the Statute of 18 
Eliz. Clergy is taken away in every Caſe of Burglary. 

And the ancient Pzefidents are, Quod domum of ſuch an one Noctanter 
Felonice & Burglariter fregit, without making mention that any Perſon was 
then in it, oz making mention that it was Domus manſionalis of aup: And 
it map be a Panſion Boule, albeit no Perſon then inhabit in it. And agreed 
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that hereafter it ſhall be ſo put in Exetution d all the Juftices, See this 
fully hereafter, Trin. 36 Eliz. Pl. 1. in this Book. 835 FT 


A C Tres Paſchi this Term there wert made foz Serjeants at Law; viz. 
1  Lewkenor, Sayage-and:itams ot the Middic-Teinple, Heale only of 
the Imer-Templs, ' King(mill,  Warbarton, Branchwaice and Flemming of Lins 
colns-Inn, and Daniel and Spurling of Grayes-Inn, ! | K 
And all the Juſtices were allembled in che Middlc-Temple-Hall, the Wed- 

neſday paſt Menſem Paſchæ, being the ſecond day of May, where che two 

Chief Juſtices, and Chiet Baron fate upon the upper Bench of the ſame Hal, 
in their Icarlet Robes with their Collers of 8. S. and every one of the other 
Juſtices and Barons in their Ancientp, one on the one ſide, and the other 
on the other ſide in their Scarlet Robes alſo, and then came the new Ser⸗ 
jeants in their black Gowns bekoze the Juſticesithere, the two eldeſt being 
put in the midll hefoze the Chief Juice of England, andſo evere one of them, 
one on the one ſide; and the other on the other five, accozding to their Ancien⸗ 
tp, and every one af the ſaid Derjeancs having one of his Servants behind 
him at his back, with his Balter's Dcarlet Hod and Coif upon his Arms: 
And thereupon the ſaid, Chief nn made his Speech in this manner. 


F Men will enter into a due conſideration upon what grounds the Laws of this 
Realm have their Original Foundation, and what good effects are wrought 
through the due Execution of the fame, they might ſay, and that juſtly, that the 
Profeſſion thereof is both an honeſt, and an honourable Profeſſion. 

The Laws are derived partly from the Law of Cod and partly from the Law 
of Nature. From the Law of God, in that it ordaineth means how the People 
may. be truly inſtructed in the Knowledge and Fear of God: How they ſhould 
demean themſelves towards: their Sovereign and Prince: How they ought to live 
one with the other, and how tothe defended from Oppreſſions and Injuries. From 
the Law of Nature, in that t pfdvideth how each Man may detend himſelf, 
that he may liveby. his own tabaars,. or otherwiſe according to his Profeſſion or 
Calling 3 That he may ſecure his Poſterity of that which he hath gathered toge- 
ther by his Induſtry; and that Mai with Man may live together in ſuch ſecure 
and comfortable Sotitty as appertaineth. And what be the effects which grow 
by the due Execution af the Laws ? They are theſe. 

By it God is known, the Sovereign Prince obeyed, the People are kept to live 
in Peace, and that is yielded to each which is his due: And can there be any 
better things than theſe upon the face of the Earth? No, there cannot. The 
Law therefore being taken from fo good a Ground, and working ſuch notable 
and honourable Effects, who can juſtly ſay otherwiſe, but that the Profeſſion of 
ſuch a Law is an honourable Profeffion ? Are not the Judges of the Law Profeſ- 
ſors of the Law ? See then what God himſelf in his word hath ſaid of Judges in 
Pſal. 82. ſpeaking of Judgment and Juſtices he faith thus; I have ſard ye are 
Godsy and can there be any higher name than this in Heaven or Earth? And 
why are they ſo learned? but for that, they in their Offices do reſemble that which 
is the. Office of God, as to diſcern fo far forth as Man's Capacity can reach unto 
between Right and Wrong, Truth and Falſhood, the Jult and the Unjult, which 
is a moſt high, weighty and honourable Charge, and theretore , 2 Chron. 19. 6. 
cha. Jeheſophat (aid tothe Judges, 'Take heed what ye do, for you do not execute the 
Fndoments of Men, but of the Lord, and He will be with you in Judgment. By 
which it is evident, that they are either groſly ignorant, or otherwile very ma- 
liguant and contemptuous Perſons that may not be induced to be retormed, that 
do in any wiſe hold the Profeſſion to be either baſe or concemptible. 

And this I may truly ſay to the Encouragement and Comtort of ſuch as being 
honeſt do profeſs the Law; That in the molt parts of England there are more 
Gentlemen's Houſes, and thoſe of Continuance raifed and advanced by = 

G 2 to- 


—"Tie Lond Chef ee 
1 5 


Profcifion alone, than by all uther the Pruſeſſions that can be ſpoken of, arid ap- 
proved. : erat 
Let any Man of Experience in the State, of the general part of the Realm en- 
ter into a due Conſideration of it, and Lam well aſſured he ſhall find it fo; where- 
by it may plainly appear, that God's Bleffings for Worldiy Benefits have greatly 
abounded towards ſuch as have walked evenly and juſtly in that Calling: yet 
happily there may be ſoine (I mean ſuch as ſlip in by extraordinary means) that 
ſometimes do give Scandal to the Proſeſſiom 3 as where ſuch are called to the De- 
grees of Learning, as are either ignorant, or infamous Perſons, whereby they 
either cannot adviſe as they ſhould, or by giving themſelves over to Slights and to 
Shifts, they do not adviſe as they ought. . 
A matter abhorred of all good and honeſt Men: But the fame being duly 
wei tendeth to the Touch of the Perſen, and not of the Profeſſion. Never. 
cheleſs to avoid this Scandal, I would adviſe 3: r 163 
1. Such as have Government in theſe Houſes of Court, ſhould be very carcful 
and reſpeRive in their Calls, not only to the Rench as Readers, but of thoſe alfo 
whom they call to the Bar, that they may be ſuch as may appear to be both learns 
ed, and honeſt, and ſuch as may not juſtly be impeached of Igavrance;” orTgnes 
miny 3 for fuch are not only. to adviſe between Parties, but many of them ate 
drawn to Credit and Government alſo in their Countries, and therefore behoot- 
ful to be free from fuch Imputations. MTS 
And ſithenee without the Knawledgeof the Law in ſome meaſure, ſuch 44 g- 
vern in their Countries, may often fall to commit ſuch Errors as were tobe with- 
ed might be otherwiſe, | ':- FE 
It were convenient that Gentlemen, yea, thoſe of beſt Worth would bring up 
their very Heirs in the Knowledge of the Laws, as that they might in after Apes, 
when as they ſhall be called to Government, bo fo able to govern under Her 
ſty as might beſt ſtand with their Reputations, and the good of their Countries. 
And now your ſelves that are here preſent, and have been called to this State 
and Degree of 1 at Law (a State and Degree I may well call it, tor that 
Her Majeſiy doth ſo term it)bnee your Gravities and your Converſations in 
your Callings hitherto, and the good Opinioti conceived of your Leamings, Ex- 
periences, and Difſcretions. hath moved Her Majeſty to call you to this Dignity. 
I am now ta adviſe you ſo to demean and govern your ſelves in your Proteils- 
on as thoſe good things thus. conceived of you may not henceforth any ways be 
blemiſhed, but rather increaſe, to your further Reputations and Credits. In 
which you are to have a ſpecial regard that yon be thankful, firſt, to God, who 
hath ſo guided the Courſe of your Lives hitherto, as it hath made you to have 
been thought to have merited this Advancement. Then to Her Majeſty, cho 
upon good Report made, hath conceived {© well of you as to call you to this De- 
gree, wherein it behoveth you ſo to demean your ſelves, as in all Her Highneſs 
Service, both in your Countries and other wiſe, as you ſhall be called thereunto, 
as you may be found to deal therein effeQually, diligently and juſily. 
And Laſtly, To the Country and Commom wealth who hath carried ſo good 
Report of you, as thereby you have been rather brought to this place: And the 
moſt Thankfulneſs you can ſhew to your Country, is, to counſel your Clients ac- 
cording to your Skill honeſtiy and truly, whereby they may not be encouraged to 
ſpend their Time and their Subſtance in vain, frivolous and unjuſt Suits, to be 
faithful and ſecret to your Clients, not diſclaſing their Counſels to their prejudice, 
that you expedite your Clients Cauſe ſo far forth with conveniency, and your 
Clients ſafety, that both in your Practice and otherwiſe, your Speech and Beha- 
viour towards all Mcn be modeſt and diſcreet, yea, ſuch as appertaineth to-Men 
of your Gravities and Callings, that without reſpect of Perſons, ye be bold to 
maintain your Clients honeſt Cauſe, ſo far forth as may ſtand with Knowledge 


and Diſcretion: And that in all things you reſpect mote your Honeſties, than 
your Profits. | 
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And touching theſe Points, you have a continual Memory, and that always 
about you, in your very Garthets.;, And thereſore by the Coif, in reſpect 
it is white, many things are ſignified, as Gravity, Wiſdom and Experience, for 
that theſt Vextucs art proper tu the gray Hairs, arid white headed Men. 
There is alfirfagnined: thereby, that yd mould be both honeſt and of an un- 

life 3 And in chat it is fuſnDον,,j lee an Helmet, it ſigniftech, that you 
ſhould be botù bokd to utter ye Kntavlodge in the Law, in the honeſt and juſt 
Cauſt of your' Ulient, without. reſpect of Perſons whomſocver it concerneth. 
And by the party-colum'd Garnmants; being botfi of deep Colours, and ſuch as 
the Judges themſelves in ancient time uſed (for ſo we receive it by Tradition) 
is grated ſoumdueſt and depth of Judgment and Ability to diſcern of Cauſes, 
whit Colour ſocver baccaft over it, and under, or with what Vail or Shadow ſo- 
et t b diſgaiſed e For the wholencts and clofenehs of your Garments, they 
do Alfie Integrity to be uſed! in v Advices, ' aud Sectecy in your Counſcls. 
And ſu that the Gatmenes being ihne and unliecd, it betokeneth that vou 
ſhould be finceve atid plain. in yoar: Advices, and not double, carrying your Opi- 
nien to your (elf oneniay, and youduiſt it your Client clean another way. 
. Thetwo Tongues do fignifie, that as you (ould have one Tongue tor the 
Rich fot your Fee, 5 4 Reward for your long Studies and Eabours, ſo ſhould you 
alſd have another as ready without Reward to defend the Poor and Op- 
. And there it te ſhaw your-ſetves thankfiy t God for all that which he 

daes 5 . s 
And ' for the Nings yon give, as Gold is afhonyft all Metals the pureſt, ſe 
Mold you be of H others of your PO feſ tion the perfecteſt both in Knowledge 
and inthe other Veruts before remeindred : Ani in chat it is a Ring, and round 
without end, it betoktneth that you'tiave made a pepetual Vow to this your Pro- 
feſſion and — ug & it'were wedded mi,: And therefore I heartily 
wiſh. you may always walk therein according ana fertaineth to your Calling. 

Ard this done; Me ancient Serjeaut beginneth to tecke his Pleading, and ſo 
each after other in order. 8 BY 

Ard chat done, the ancienteſt kneelech down before the Chict Juſtice of Eng- 
und and fo the'veſt before the Juſtices and Barons as they are in Ancienty, and 
had feverally by che ſaid Chief Jaſtice their Coifs put upon their Heads, and then 
thicit red Hoods upon their Shoulders, and then the gerjeants return to their Cham- 
bers. and put on thelv party-colbured Garments, and fo walk on to Weſtmin- 
er the one aer-the other, as they be in „ bare- headed, with all their 
Colfs on, and ſo ard in een the — — by two ot 

6 arcctanteſt Ser jeants: Ai th mgs they give their Rin 
e by ſome Friends, and fo are thereupon ſet in their place at the Bar 
acbording to dei Accent. f 

And all this done, Mey return to their Chambers, and there put en their black 
Gowns, and ted Hobds, and come into the Hall each ſtanding at his Table ac- 


cording to his Aricienty bare · huaded, with his Coif on, and after ſetteth himſett 


apo the Bench, having a whole Meſs of Meat, withtwo Courſes of many Dithes 
ferved unto hitn 3 And it che /Aﬀttyrioon they put on their Purple Gowns, and 
then go in order to Nuts, where # hath been accuſtomed that they heard Ser- 
ner und had d men. 
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to the ſaid Defendant Officium, Anglice, the Ware-houſe of the ſaid 


The Plaintiff declared by his Will that one Edward Baniſter was ſeiſed 
in his Demeſn as of Fee, ut a Pelluage in ſuch a Pariſh and Ward in Lor 
don, and being ſo ſeiſed did let to him the Cellar of the ſame Youſe the 230 
dap of April, 32 Eliz. foz a-wek, from the ſame day, and ſo from w#k-co 
week, ſo long as the Parties ſhould pleaſe, at ſuch a Rent by the week where⸗ 
by he was polleſled. 5 . El cc 

And further, that the laid Edward Baniſter being ſeiſen of the ſaid Pouſe; 
as is afozeſaid, afterwards, to wit, 29 July, in the 32d pear afozeſaid, gave 


being right over the ſaid Cellar, foz a week from thencefozth, and ſo from 
werk to werk, ſo long as the Parties ſhould pleaſe, paying ſuch a Rent, where- 
by the Defendant was thereof poſſeſſed accozdingly: And the Plaintiff being 
poſleſſed of the ſaid Cellar, and the Defendant of the Ware-houſe, as afoze- 
ſaid, and the Plaintiff then having in the ſaid Cellar thz& Buts of Sack to 
the value of 40 l. &c. The Defendant: the zoth day of July» in the 3aÞ ge 
afozeſaid, put ſuch a quantity of weight and burthen of Perchandize into che 
ſaid Warehouſe, and thereby did ſo over-durthen the Flo of the laid Mar. 
houſe, ſo that by the fozce and weight of the ſaid burthen, the ſaid Floz the 
ſaid zoth day of July was bzoken, and by fozce thereof did fall, aud that there- 
by the Merchandize that were in che ſaid Ware-houſe did fall out of the ſai 
Ware-houſe into the ſaid Cellar upon the ſaid Ueſlels of: Mine, and by face 
thereof bꝛake the ſatd Veſſels-of Wine, whereby the laid Mine did fly aut of 
the ſaid Veſſels, and became.of vo value, to the Plaintiff s Damage of a! 
hundzev Pounds, &c. T#Which the Defendant ſaith, That within a, ſma 
time before the Treſpaſs committed, the Eloox of the ſaid · Ware-houſe ſuſtain 
as great a burthen of Merchandize as this was: And that the Wate-houſe was 
demiſed to him as the Plaintiff hath alledged to lay in 30 Tun weight, e by 
he was poſſeſſed, and ſo poſſeſſed the ſaid 3oth day of Fly, did put into t id 
Ware-houſe but 14 Tun weight of Merchandize and that the Damages which 
the Plaintiff had by the breaking of the Floor, was, becauſe the Floor at the tin 
of the laying of the Merchandize upon it,) and alſo before the Leaſe made to hir 
thereof was ſo rotten, and à great part -okthe Wall upon which the ſaid Floor 
lies, ſo much decayed, that for default of Reparations and ſupporting thereof by 
thoſe to whom the Reparations did belong, before the Lcaſe thereof made, it 
ſuddenly brake, which matter he is, ready to aver. Whereupon the Plaintiff 
demyrred, and Judgment was given foz the Plaintiff. in the-Crchequer,. up- 
on which a Mzit of Erro; was brought in the Exchequer-Chamber, . onthe 
Crroz aſſigned was, that the Judgment ought to have. been given kay the 
Defendant, becauſe that now it appeareth that there was not any default in 
the Defendant, foz he was not to repair that which was {9 ruinous at the 
time of his Leaſe, and therefoze if it did bear ſo much lately befoze, it cans 
not fall by the Default of the Defendant in the weight put UPon it, but 
by the ruinouſneſs of the thing demiſed ; and yet by the Advice of the Juſtis 
ces the Judgment was this Term affirmed : foz the Plaintiff hath alledged 
expzelly that the Floz bzake by the weight of the Perchandize put upon it, 
which ought to be confeſſed and avoided, oz traverſed ; whereas here he an- 
lwers but Argumentativelp, to wit, that it did bear moze befoze, therefoze 
that he did not baeak it by this weight, oz that it was ſo ruinous that it bꝛake, 
Ergo not by the weight : whereas here it is expzefly alledged, that it bzake by 
the weight put upon it, and if leſſer weight had been put it would not have 
bzoken, And he who takes ſuch a ruinous Mouſe ought to mind well what 
weight he put into it at his peril, ſo that it be not ſo much that another ſhall 
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take any damage by it: But it it dad fallen of it ſelf without any weight put 
upon it, oz that it had kallen by the default only of the Poſts in the Cellar 
which ſuppozt the Floz, wich which the Defenvant had nothing to do, there 
the Defendant ſhall be excuſed 3 But here it is expꝛelly alledged, that it fell 
by the weight put upon it, which ought to be anſwered: As if a Man take 
an Cftate foy life, oz years in a ruinous Youſe, if he pull it down he (all be 
charged in Matte, but if it fall of ic ſelf, he ſhall be crcuſed in Watte ; ſo 
there is a diverſity where default is in the Party, and where not, ſo here, 
the Defendant ought to have taken god care, that he did not put upon ſuch a 
ruinous Floz moze than it might well bear, and if it would not bear any ching, 
he ought not to put any thing into ft, to the pꝛejudite of a third Perſon, and 
if he does, he ſhall anſwer to the Party his Damages. 


Collard verſus Collard. 


1 an Ejectione firmæ bzought by Conſtantine Collard againſt Richard 
1 Collard, the Caſe appeared to be this, Thomas Collard was ſeiſed in 
his Demeſn as of Fe, of Lands in Winkle in the County of Devon, called 
the Barton of Southcote: And having two Dons, to wit, Euſtace the eldeſt, 
and Richard (the now Defendant) the youngeſt, and the eldeſt being to be 
married, the ſaid Thomas in conſideration of this Parriage, being upon the 
ſaid Barton, ſaid theſe woꝛds. | 
Euſtace ſtand forth, I do here, reſerving an Eſtate for my own life and my 
Wives lite, give unto thee and thy Heirs for ever theſe my Lands, and Barton 
of Douthcote 3 after which the ſaid Thomas enfeoffed his youngeſt Son of Bar- 
ton, with Warranty from him and his Heirs, the eldeſt Son enters, and let to the 
Plaintiff, upon whom the Defendant re-enters, upon which Re-entry the Action 
was brought, and upon a ſpecial Verdict all this matter appeared: But it was 


found by the Uerdic, that the ſaid Thomas Collard the Father was dead, and 


therefoze rhe Marranty was not any thing in the Caſe. And it was moved 
by Heale that the Plaintiff ought to be barred, becauſe it did not paſs by way 
of Eſtate, in as much as a Pan cannot pals a Free-hold of a Land from 
himſelf to begin at a time to come, and by it to create a particular Eſtate to 
himſelf, and in Uſe it cannot paſs, becauſe that by a bare Parol an Uſe cans 
not be raiſed, and by giving my Land to my Won, Couſin, and the like, 
nothing will paſs without Livery, foz there is not Coſinderation to raiſe an 
Uſe. 
Fennor. The wozds ſhall be taken, as ik he had ſaid (here I give you this 
Barton reſerving an Eſtate for my life) although the woꝛds of Reſervation have 
Pzio2ity in their time foz the ſpeaking of them, becauſe a Reſervation can⸗ 
not be but out of a thing granted, and therefoze the Reſervation ſhall be ut- 
terly void, oz otherwiſe ought to be taken accozding to their p2oper nature, 
to wit, to be in their Operation ſubſequent, and ſo ſhall not hurt the G2ant, 
and therefoze are not to be compared to the Caſe where a Pan grant that af- 
ter the death of I. S. oz after his own death a Stranger ſhall have his Land, 
which Popham granted. 
And Fennor ſaid further, that cheſe wozvs being ſpoken upon the Land, 
as befoze, amount toa Livery. | 
Gawdy ſaid, That the woꝛds as they are ſpoken amount to a Livery, if the 
wozds are ſufficient to paſs the Eſtate, but he conceived that the wozds are not 
ſufficient to make the Eſtate to pals to the ſaid Euſtace, becauſe his intent ap⸗ 
peareth, that Euſtace was not to have the L and until after the death of him and 
his Wife, and therefoze of the ſame effect, as if he had granted the Land co the 
faid Euſtace after his death; and as gu Uſe it cannot paſs, becauſe by a bare 


woꝛd an Uſe cannot be raiſed, as apheareth in divers Repo2ts. 5 
VIlch. 


Collard verſus 
3 Collard. . 


Mich. 12 & 13 Eliz. which is a god Caſe to this purpoſe : But to ſay ge- 
nerally that an Uſe cannot be raiſed oz charged upon a perfect Contract by 
woꝛds upon god conſideration, cannot be Law; and therefoze it is to be con- 
ſivered what the Law was befoze the Dtatute of 27 H. 8. And A think that 
none will deny, but that by Gzant of Land foz Poney, befoze this Statute 
an Uſe was raiſed out of the ſame Land, foz a Bargain and dale of Land foz 
Poney, and a Gant of Land fo; Poney is all one, and no difference betwien 


them : Andis not a Gzant of Land made in conſideration of Parriage of my 


Son and Daughter, as valuable as a Gant of it foz Money? It is clear that 
it is, and much moꝛe valuable, as my Blod is moze valuable to me than mp 
Poney 3 and therefoze it is abſurd to ſay, that the Conſideration of Ponep 
map raiſe o2 change an Uſe at Common Law, and not ſuch a Conſideration 
of Marriage. 

And in ſuch a Caſe at Common Law there was not any diverſity, that the 
Party who ſo grant oz bargain foz the one oz the other Conſiderations was 
ſeiſedof the Land granted, oz vargained in Uſe, oz Poſſeſſion, but that the 
Uſe by the Contract was transferred accozving to the Bargain in both Caſes 
where there is a Conſideration : And where th2zough all the Law ſhall it be 
ſen that if any thing which might paſs by Contrac, there need any other 
thing than the woꝛds which make the Contract, as Waiting oz the like teſtify 
ing it And that the Law was ſo, it appeareth bythe Statute of Jnrolments 
of Bargains and Dales of Land made, 27 H. 8. which enacts, that no Free- 
hold, no2 Uſe thereof ſhall paſs by Bargain and Sale only, unleſs it be by 
Deed indented and enrolled accozding to the Statute ; Ergo, if this Statute 
had not been, it had paſſed by the Bargain and Sale by bare wozds ; and in as 
much as the. Statute enacts this in the Cale of Bargain and Sale only, the o⸗ 
ther Caſes, as this Caſe here, are as it was befoze at Common Law. And by an 
Exception at the end of the ſame Statute, London is as it was at Common Law, 
and therefoze now Lands may pals there at this day by Bargain and Sale, by 
wo2d without deed, ſoz it is out of the Statute : And how can we ſay, that the 
Statute of Uſes does any thing to alter the Common Law in this point, by 
any intent of the Pakers thereof, whereas at the ſame Parliament they made 
an eſpecial Law in the Caſe of Bargain and Sale of Lands. And at this day, 
foz the Lands in London, notwithſtanding the Dtatute of Uſes, the Law hath 
been put in practice, and always holden as to the Lands there to be god, if 
ſold by bare Parol as it were at Common Law. And J have heard it re⸗ 
po2ted by Manwood late Chief Baron of the Exchequer, that it was in queſti- 
on in the time of King Edw. the 6th, whether the Uſe of a Free-hold of Land 
will paſs upon a Contract by Parol without Deed in Conſideration of Par⸗ 
riage 3 upon which all the then Juſtices were aſſembled upon a Doubt riſing 
in a Caſe, happening in the Dtar-chamber, and then reſolved by all the Ju- 
ſtices (as he laid ) that it ſhall paſs 3 and he ſaid, that himſelf was of this 
Opinion alſo : And to ſay, that by Gzant of Land at Common Law, the Uſe 
had been raiſed out of the Poſſeſſions of the Land which the Gzantoz then had, 
and by it to paſs to the Bargainee, and that it ſhall not be raiſed and paſſed to 
another by Gant of Land in Conſideration of Marriage, which is a moze va- 
luable Conſideration than Poney, is abſurd and againſt all reaſon, 

And foz the Solemnity, Ules in ſuch Caſes (in reſpect of Parriage) were 
the cauſe that they always were left as they were at Common Law, and not 
reſtrained as the Caſe of Bargain and Sale is, which by common intend⸗ 
ment map be made mote eaſily and ſecretly, than that which is done in Cons 
ſideration of Parriage, which is always a thing publick and notozious, bac 
it is not reaſonable that every flight or accidental Speech ſhall make an Alte- 
ration of any Uſe : As if a Pan ask of any one what he will give oz leave to 
any of his Sons oz Daughters foz their Advancement in Parriage, oz other- 
wile foz their Advancement, this ſhall he but as a bare Speech oz Communi- 

cation, 


Collard verſus 
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cation which ſhall not alter oz change any Uſe : But where there is upon 
the Speech a Concluſion of a Parriage between the Friends of the Parties 
themſelves, and that in Conſideration thereof they ſhall have ſuch Lands, and 
foz ſuch an Eſtate, there the Uſe ſhall be raiſed by it, and ſhall paſs acco2s 
dingly to the Parties, accozding to the Concluſion which Fennor granted. 

But by Popham, If it map be taken upon the woꝛds ſpoken, that the pur⸗ 
pole was to have the Eſtate paſs by way of making of an Cſtate, as by way 
of Feoffment, &c. then notwithſtanding the Conſideration expzeſſed, the 
Uſe ſhall not change, noz no Eſtate by it but at Will, until the Livery made 
thereupon : And therefoze ifa Pan make a Ded of Feoffment, wich erpreſs 
Conſideration of Marriage, although the Derd hach wo2ds in it of Dcdi & 
Conccih, with a Letter of Actoznep to make Livery chereupon, there until Li- 
very made nothing paſs but at Will, becauſe that by the Warrant of Actoz- 
uep, it appeareth the full intent of che Parties was, that it ſhall paſs by way 
of Feoffment, and rot otherwiſe, ik it be of Land in Poſſeſſion : And ik it be 
of Land in Leaſe, not until Attoznment of Tenants, which was granted by 
all the Juſtices. 

Eut if a Pan in Conſideration of Boney makes a Deed of Gift, Ozaut, 
Bargain and Dale of his Lands to another, and his Yeirs by Deed indented, 
with a Letter of Atteznep to make Livery, if Livery be thereupon made befoze 
Jnrolment, there it hath ben adjudged to paſs by the. Livery, and not by the 
Inxolment. | | 

But by Popham, where Land is to paſs in Poſſcſion by Eſtate executed, 
two things are rcquiſice : The one, che Gzant of the ſaid Land, the other, 
the Livery to be made thereupon, foz by the bare Ozant without Livery, ic 


doth not paſs as by way of making of an Cſtate : And this is the cauſe that 


ſuch Bolemnity hath been uſed in Liveries, to wit, if it were of a Meſſuage, 
to have the people out of it, and then to give Deiſin to the Party by the Ring 
of the Do of the Boule, andof Land by a Turf, anda Zwig, and the like, 
which map be notoztous : Pet IJ agree it ſhall be a god Livery to ſay to the 


Party, Here is the Land, enter into it, and take it to you and your Heirs for- 


ever, or for Life, or in Tail, as the Case is; And albeit Livery by the Uiew 
map be made in ſuch manner, pet by the ſealing of the Ded of Gzant upon 
the Land, oz by Gzant of it upon the Land without Livery, nothing paſs 
but at Mill. Eut if thereupon one Party ſich to the other after the Gant, 
oz upon it, Here isthe Land, enter upon it, and take it according to the Grant, 
this is a god Livery: But he ought to ſay this, oz ſomething which amounts 
to ſo much, 02 otherwiſe it ſhall not paſs by the bare Gzant of the Land, al- 
though it be made upon the Land. Clench ſaid, That when Thomas ſaid to 
Euſtace, Stand forth, here I do give to thee and thine Heirs theſe Lands, this 
amounts to a Gant and a Livery alſo 3 and by the woꝛds of the Keſervation 
of the Eſtate to himſclf, and his Wife foz their lives, in this the Law ſtall 
make an Uſe in the ſaid Thomas and his Mife foz their lives: ſo that by ſuch 
means it ſhall enure, as if he hadreſerved the Uſe thereof to him and his Wife, 
and ſo it ſhall enure to them as it may by the Law acco2ding to his intent, 
without doing p2ejudice to the Eſtate paſled to the ſaid Euſtace: And after- 
wards, Term Mich. 36 & 37 Eliz. The Cale was again diſputed amongſt 
the Juſtices, and then Popham laid, That the Caſe of Bargains and Sales ot 
Land in Cities, as London, fc. as appeareth in Dyer, 6 Eliz. are as they were 
at Common Law; To which all the Juſtices agreed, and therefoze ſhall paſs 
by Bargain by Parol, without Waiting, Aud by Baynton's Caſe ins & 7 
Eliz. it is admitted of every ſide, that an Uſe was raiſed out of a Poſſeſſion 
at Common Law by Bargain and Sale by Parol, fo; otherwiſe, to what 
purpoſe was the Statute of Inrolments, and by the ſame Cale it is alſo ads 
mitted now to paſs by Patol upon a full Agræment by wozds in Conſidera⸗ 
tion of Marriage, oz the Continuance of —_— 0} lad. 5 
05 
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Vide this Caſe 
Cobe, lib. 1. 
146, & c. 


Foz it is agreed there, that the Conſideration of Nature is the moſt forcee 
able Conſideration which can be, and agreed alſo that a bare Covenant by 
Waiting without Conſideration, will not change an Uſe, therefoze the fozce 
thereof is in the Conſideration, of which the Law hath great reſpect : Any 
therefoze the Son and Heir Apparent ex aſſenſu patris, only may at the Do 
of the Church endow his Wife of his Father's Land, which he hath in Fe, 
and this is god by Littleton, although the Son hath nothing in it, whereby 
an Eſtate paſs to the Wife, which is moze than an Uſe. Nature is of ſs 
ſtrong conſideration in the Law; And thereupon after Advice, Judgment 
was given fo2 the Plaintiff : the Noll ofthis appeareth in Banco Regis, 1 Hil. 
35 Eliz, Rot. 355. And upon this Judgment a Wait of Erroz was bzought, 
and the Judgment afo2eſaid reverſed in the point of Judgment in the Exche⸗ 
quer, by the Statute of 27 Eliz. age 


Kettle verſus Maſon and Eſterby. 


6. Ja ſecond Deliverance between John Kettle Plaintiff, and George Ma- 

ſon and Francis Eſterby, Avowants, the Caſe appeared to be this: Tho- 
mas May was ſeiſed of the Mannoz of Sawters and Hawlin, in the County ok 
Kent, in his Demeſn as of Fe, and being ſo thereof ſeiſed, enfeoffed Tho- 
mas Scot and John Fremling and their Yeirs, to the uſe of Dennis May his 
Son and Heir Apparent and his Peirs, upon condition, that the ſaid Dennis 
and his Heirs ſhould pay to one Petronell Martin fo2 his life, an Annual Rent 
of 10 l. which the ſaid Thomas had bekoze granted to the ſaid Petronel, to bes 
gin upon the death of the ſaid Thomas 3 And upon condition alſo, that the 
ſaid Thomas upon the Papment of 10s. by him to the ſaid Feoffees, oz any of 
them, &c. might re-enter : After which the ſaid Thomas May and Dennis by 
their Died dated 30 May, 19 Eliz. granted a Rent-charge out of the ſaid Pats 
noz of 20 l. a year to one Anne May foz her life, after which the ſaid Thomas 


May paid the ſaid 10 s. to the ſaid Feoffees in perfozmance of the Condition 


afozeſatd, and thereupon re-entred into the Land and enfcoffed a Stranger: 
And whether by this the Rent were defeated, was the Queſtion : And it was 
moved: by Coke Attoznep-general that it was not, but that in reſpect that he 
joyned in the part, it ſhall enuot againſt the ſaiv Thomas by wap of Confirs 
mation, which ſhall bind him as well againſt chis matter of Condition, as it 
Hall do againſt any Right which the ſaid Thomas otherwiſe had. And theres 
dae by Littleton, If a Diſſeiſor make a Leaſe for years, or grant a Rent- charge, 
and the Diſſeiſor confirm them, and afterwards re-enters 3 albeit Littleton there 
makes a Quære of it, pet Coke ſaid, That the Diſſeiſor ſhould not avoid the 
Charge, or Leaſe which was granted by the whole Court. And bp him the 
Opinion is in P. 11. H. 7. 21. If Tenant in Tail makes a Feoffment to his own 
uſe upon Condition, and afterwards is bound in a Statute, upon which Execu- 
tion 1s ſued, and afterwards he re-enter for the Condition broken, he (hall not 
avoid the Execuion, no more the Rent here. 
Fennor agreed with Coke, and ſaid further, That in as much as every one 


who have Title and Intereſt have joyned in the Grant, it remains perpetually 


good. 
And therefore if a Parſon at Common Law had granted a Rent- charge out 
of his Rectory, being confirmed by the Patton and Ordinary, it ſhall be 
in - perpetuity, and yet the Parfon alone could not have charged it, and the 
Patron and Ordinary have no intereſt to charge it, but in as much as all who 
=> 4 intermeddle therein are Parties to it, or have given their Aſſent to it; it 
ceth. 6 
Gawdy was of the ſame Opinion, and (aid, That there is no Land but by 
ſome means or other it might be charged, and therefore if Tenant for life grunt 
a Rent- 
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a Rent- charge in Fee, and he in the Reverſion conſirm the Grant, per Littleton, 
the Grant is good in Property, fo here. 

To which Clench allo aſſented, but Popham ſaid, That by the Entry for the 
Condition, the Charge is detcated : And therefoze we are to conſider upon the 
Gꝛound of Littleton in his Chapter of Confirmation, to what effect a Confir⸗ 
mation ſhall enure, and this is to bind the Night of him who makes the Con- 
firmation, but not to alter the nature of the Eſtate of him co whom the Con- 
firmation is made; And theretoze in the Caſe of a Gzant of a Rent⸗charge by 
the Dilleiſoz, which is confirmed by the Oemilee: the reaſon why the Con- 
firmation ſhall make this god, is, becauſe that as the Diſleiſce hath Right to 
defeat the Right and the Eſtate of the Diſleiſoz by his Kegreſs, in the ſame 
manner hath he Right thereby to avoid a Charge, oz a Leaſe granted by the 
Diſleiſoz, which Right koz the time map be bound by his Confirmation. 
But when a Man hath an Eſtate upon Condition, although the Feoffoꝛ, oz 
his Heirs confirm this Eſtate, yet by this the Eſtate is not altered as to the 
Condition, but it always remaineth, and therefoze Nihil operatur by ſuch a 
Confirmation to p2cjudice the Condition. And lo there is a great diverſity, 
when he who confirmeth hach Right tothe Land, and where but a Condition 
in the Land. And by him, ik a Feoftce upon Condition make a Feoffment 
over, 02 a Leale foz life oz pears, every one ok theſe have their Eſtates ſub⸗ 
ject to the Condition; and therefoze by a Confirmation made to them, none 
can be ercluded from the Condition: And the ſame Reaſon is in caſe of a Kent 
granted by a Feoftoz upon Condition, it is alſo ſubject to the Condition, and 
—_— not excluded from it by the Confirmation, as it ſhall be in caſe of a 
Right. 

And to p2ove this Diverſity, ſuppoſe there be Gzand⸗ father, Father and 
Son, the Father diſſeiſe the Gzand⸗father, and makes a Feoffment upon Con⸗ 
dition, and dies, after which the G2and-father dies, now the Son confirms 
the Cate of the Feoffee, by this he hath excluded himſelf from the Kight 
which deſcended to him by his Gzand⸗ father, but not to the Condition which 
deſcended to him from his Father. 

And of this Opinion were Anderſon and other Juſiices at Serjeants Inn in 
Fleet-Strcet, fo2 the pꝛincipal Caſe upon the Caſe moved there, by Popham 
this Term: And as the Caſe is, it would have made a god Queſtion upon the 
Statute of Fraudulent Conveyances, if the Avowry had been made as by the 
Gant of Thomas May, in as much as the Eſtate made to the uſe of Dennis, 
was defeaſable at the pleaſure of the ſaid Thomas, in as much as it was made 
by the Tenant of the Land, as well as by him who made the Conveyance, 
which is to be judged fraudulent upon the Dtatute. But this as the Pleading 
was, cannot come in queſtion in this Cale: and afterwards by the Opinion 
of other th2ee Judges, Judgment was given that the Gzant ſhould bind the 
ſaid Thomas May, and his Feoffees after him, notwichſtanding his Regreſs 
made by the Condition, in as much as the G2ant of the ſatd Thomas ſhall en- 
ure to the Gzautee by way of Confirmation. 

And by Gawdey, If a Feoffee upon Condition make a Feoffment over, and 
the hrit Feoffor confirm the Eſtate of the lati Feoffee, he ſhall hold the Land diſ- 
charged of the Condition, becauſe his Feoffment was made abſolutely without 
any Condition expreſſed in his Feoffment. 

But Popham denied this, as it appeareth by Littleton Tit. Deſcents, becauſe 
he hath his Eſtate ſubject to the ſame Condition, and in the ſame manner as 
his Feoffoz hath it, into whomſoever Hands ic happeneth to come, and there- 
foze the Confirmation ſhall not diſcharge the Condition, but is only to bind 
the Right of him who made it in the Poſſeſſion of him co whom it is made 

but not upon Condition, 
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Morgan's Caſe. 


7. * Morgan Eſquire, being ſeiſed in his Demeln as of Fe, of cer- 

tain Lands called Wanſter Tenements in Docage, having Illue John 
his eldeſt Son, Chriſtopher his ſecond Don, and William his poungeſt Son; 
by his laſt Will in wziting, demiſed to the ſaid Chriſtopher and Willam thus; 
viz. Jopntly and ſeverally foz their lives, ſo that neither of them ſhall alie⸗ 
nate the Lands, and if they do, that they ſhall remain to his Yeirs. Robert 
the Father dies, and afcerwards John his Son and Heir dies without Jſſue, 
the Reverſion by this deſcends to the ſatd Chriſtopher, who dies, leaving Il⸗ 
ſue, ' And upon this Caſe made in the Court of Wards, the two Chief Ju- 
ſtices Popham and Anderſon agreed firſt, That upon the deviſe and death of the 
Father, the ſaid Chziſtopher and William were Joynt-Tenants of the Land, 
and not Tenants in Common, notwithſtanding the word (ſcverally) becauſe it 
is coupled with the ſaid word (joyntly.) But pet they agreed alſo, that by 
the Deſcent from John to Chriſtopher, the Fee-ſimple was executed in the 
ſaid Chriſtopher, faʒ the Popetp in the ſame Panno2,as if he had purchaſed the 
Reverſion of the whole, oz of this Poyety, and that it is not like to the Cale 
where Land is given to two, and to the Yeirs of one of them; in which Caſe 
fo; the benefit of the Durvivozſhip, it is not executed to divide the Joynture, 
becauſe the Eſtates are made at one and the ſame fogether, and therefoze not 
like to the Cale where the Inheritance cometh to the particular Cate by le⸗ 
veral aud divided means: And a Decree was made accozdinglp. 


— 


Trin. 36 Eliz. in the King's Bench. 


1. [E was agreed by all the Juſtices and Barons of the Exchequer, upon 
an Allembly made at Serjeants-Inn, after fearch made foz the ancienc 
P:eſideuts, and upon good deliberation taken. 

If a Pan have two Youſes, and inhabit fometimes in one, and ſometimes 
in the other, if that Youſe in which he doch not then inhabit be bzoken in the 
night, to the intent to ſteal the Gods then ving in his Voule, that this is 
Wurglary, although uo Perſon, be then in the Boule, and that now by the 
new Statute made, ſuch an Dender ſhall not have his Clergy, foz befoze 
the Statutes were made, which take away Clergy in caſe of Burglary, where 
any perſon was put in fear, uo mention was made in the Jndictment of urs 
glary, that any Perſon was in the Youſe : Eut it was general that che Youſe 
of ſuch an one Noctanter fregit, and ſuch Gods then there Felonice cepit. 
And the bzeaking of a Church in the night to-ſteal the Gods, there is Bur⸗ 
glary, although no Perſon be in it, becaule this is the place to keep the Gods 
of the Pariſh, And in the lame manner the Moule of every oue is the pꝛo⸗ 
per place to pꝛeſerve his Gods, although no Perſon be there: And that the 
Law was always ſo, it is to be collected by the Courſe of the Statutes thereof 
made. Foz firſt the Statute of 23 H. 8. doch not take Clergy from any in caſe 
of Eurglarp, unleſs ſome of the ſame Family be in the Boule, and put in 
fear. And in 5. Eliz. 6, The Dffender hall be ouſted of his Clergy, if aup of 
the Family be in the Boule, be they eeving oz waking. Aud thele Dcatutes 
were the cauſe that it was.uſed of late time, to put in the Indidments of Furs 
glary, that ſome Perſon. of the Family was then in the Vouſe, to put them 
from their Clergy, Eut this doth not pꝛove that it ſhall not be Burglary, 
but where ſome Perſon was in the Pouſe, and by 18 Eliz. Clergy is taken 
away in all caſes of Burglary generally, without making mention Dh — 

erſon 


Finch verſus C Smith's 
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Perſon to be there, which enkoꝛce the Reſolution afozeſaid, and accoꝛding to 
it, they all agreed hereafter to put it in Execution. | 


Finch verſus Riſcley. 


2. TH this Term the Caſe between Finch and Riſelcy was in queſtion be- 

foꝛe all the Juſtices and Barons fo2 this aſſembled at Serjeants Inn in 
Fleet- ſtreet, where after Arguments heard by the Council of the Parties up- 
on this point only. 

If the Queen make a Leaſe for years, rendring Rent, with a Pꝛoviſo, that 
the Rent be not paid at the day limited, that the Leaſe ſhall ceaſe without making 
mention that it was to be paid at the Receipt, whether the Leaſe ſhall ceaſe upon 
the default of Payment, before Office found thereof. 

And by Periam and ſome of the Juſtices the Leaſe ſhall not ceaſe until an 
Office be found of the Default, becauſe-it is a matter in Fait which determines 
it, to wit, the Not-payment. 

And by Gawdcy, it ſhall be taken as if it had been foz the Not-paymenc. 
that the Proviſo had been that the Leaſe Gould be fozfeiced : In which caſe it 
is not determined until Ke-entry made koz the Fozfeiture, which in the 
Queens Caſe ot:ght always to be by Office, which countervails the Ne⸗entry 
of a common Perion , As where the Queen makes a Leaſe rendzing Rent, 
and foz default of Payment a Re-entry, albeit the Rent be not paid, pet until 
Office found thereof the Rent continues. 

Popham, Anderſon, and the greater part of the Juſtices and Barons reſol- 
ved that it was clear in this caſe, that Ipſo facto upon the default ok Papment, 
the Leaſe was determined, accozding to the very purpoꝛt of the Contract, be- 
yond which it cannot have any being, and therefo2e there needs no ©ftice in 
the caſe. Put where it is that it ſhall be fozfeited, oz that he ſhall re-enter, 
there until advantage taken of the Fozfeiture in the one caſe, oz until Re-en- 
try made in the other caſe, the Term always continues by the Contract: And 
where in the cale of a common Perſon,there is need of a Ke-entry to undo the 
Eſtate, there in the Caſe of the King there needs an Office to determine the 
Eſtate, fo2 an Office in the King's Caſe countervails an Entry, fo the King 
in Perſon cannot make the Entry: And upon this Reſolution of the greater 
part of the Juſtices in Mich. Term, 31 & 32 Eliz. the ſame Caſe was in que- 
ſtion in the Dffice of Pleas in the Exchequer, between the laid Moyl Finch 
Plaintiff, and Thomas Throgmorton, and others, Defendants, and there ad- 
judged by Manwood late Chief Baron, and all the other Barons unanimouſ- 
Iy after long Argument at the Bar and Bench, that the Leaſe was void upon 
default of Payment of the Kent accozding tothe Proviſo of the Leaſe,and this 
immediately without Office foz the Reaſons befoze remembzed 3 upon which 
Judgment was given, a Wait of Erro; was b2ought befoze the Lo2d Keeper 
of the great Deal, and the Lozd Treaſurer of England, where it long depen- 
ded, and after many Arguments, the Judgment given in the Crchequer by 
the Advice of Popham and Anderſon was affirmed, and that upon this reaſon, 
foz the Proviſo ſhall be taken to be a Limitation to determine the Eſtate, and 
not a Condition to undo the Eſtate, which cannot be defeated in caſe of a 
Condition, but by Entry in caſe of a common Perſon, and but by @ffice 
(which countervails an Entry) tn the Caſe of the Queen, And this Judg⸗ 
ment was (90 affirmed in Mich. Term, 36 & 37 Eliz. | 


Smith's Caſe. 


3. IT was found by Diem claufit extremum, after the death of Richard 
Smith, that in conſideration of a Parriage to be had between Margarec 
Smith, and William Littleton a pounger Bon to Dir John Littleton Knight, 
| any 
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nd of 1300 Marks paid by the ſaid Sir John to the ſaid Richard, he made 
Aſſurance by Fine of his Lands (being 174 l. a year) viz. Of part thercof 
of the value of 123 1. a pear, of which part was was holden of the Queen by 
Lnights Service in Capite, to the uſe of himſelf foz his life, and after his 
deceaſe to che nſe of the ſaid William and Margaret, and the Heirs of the Bo⸗ 
dy of the ſaid William, begotten on the Body of the ſaid Margaret, and fo des 
fault of ſuch Iſſue, to the uſe of the right Heirs of the ſaid William. And of 
the Reſidue thereof, being alſo holden in Capite of the Queen, to the uſe of 
himſelf fo2 his life, and after his deceaſe to the uſe of the firſt Illue Male of 


— 


the ſaid Richard, and to the Heirs Males of his Eodp, and then to other Jf- 


ſues of his Body, and koꝛ default of ſuch Jſlue, to the laid William and Mar- 
garct, and the Heirs of the Body of the ſaid William, on the Body of the laid 
Margaret, lawfully begotten, and fo2 default of ſuch Illue, to the right Yeirs 
of the ſaid William, with this Proviſo, That it ſhall be lawtul for the (aid Ri⸗ 
chard to make a Joynture to his Wife of the Lands limited to his Iſſue Males: 
and for making, of Leaſes for 21 years, or three Lives, for any part of the ſaid 
Land, rendring the ancient Rent, except of certain parcels, and that Wils 
liam died without Iſſue, and that Gilbert Littleton was his Brother and 
Heir, and that the ſaid Pargaret married the ſaid Geozge Littleton youngeſt 
Brother to the ſaid William, which are yet living: And that the ſaid Richard 
marricd Dozothy, and made her a Joynture according to the Proviſo: And that 
the ſaid Richard had Iſſue John Smith, and died, the ſaid John being his Son 
and Heir, and within Age. 

After which, a Melius inquirendum iſſued, by which it was found, that the 
ſaid Margaret was the Daughter of the ſaid Richard, and that the ſaid Land 
was of the value of 12000 l. at the time of the Aſlurance : And how much of 
the Land ſhall be in ward, and what Land, and what the Melius inquirendum 
makes in the Caſe, was the Queſtion put to the two Chief Juſtices, Popham 
and Anderſon, who agreed that the Queen now ſhall have the third part, as 
well of that which was aſſured to William and Margarct, immediately after 
the death of the ſaid Richard, as of that which was limited to Dorothy foz 
the life of the laid Margaret; fo2 although Ponep were paid, yet this was not 
the only Conſideration why the Lands were aſſured, but the Advancement of 
the Daughter, and now by the ſurviving of the ſaid Margaret, ſhe ſhall be 
ſaid to be in the whole, which was aſſured to her by her Father, and foy her Ad⸗ 
vancement, and the Land (as it appears) was of greater value than the Po⸗ 
ney given, and may as well be thought to be given fo2 the Remainder of the 
Fee. And agreeable to this was the Caſe of Cothn of Devonſhire, about the 
beginning of the Reign of the now Queen, which was that the ſaid Coffin 
foz Poneys paid by one Coffin His Couſin (having but Daughters himſelf ) 
conveyed his Land to the uſe of himſelf and his Wife, and to the Heirs Paleg 
of his Wodp, and foz default of ſuch Iſſue, to the uſe of his ſaid Couſin and 
his Heirs, fo2 which his ſaid Couſin was to give a certain Sum of Money to 
the Daughters fo2 their Parriage: Coffin dies, his ſaid Daughters being his 
Peirs and within Age, and were in Ward to the Queen, the Lands being 
holden by Knights Service in Capite: And the third part of the Land was 
taken from the Wife of Coffin foz the life of the laid Wife, if the Meir cons 
tinue lo long in Ward. | 

And it was alſo agreed by them and the Council of the Court, that the 
Melius inquirendum was well awarded, to certifie that the laid Margaret was 
the Daughter of the ſaid Richard, at which the Court could not other wiſe 
well take Conuſance, fo2 they thought that it was not matter to come in by 
the Averment of the Attoznep⸗general, as Dyer hath repozted it: But now 
by the Statute, it ought to be found by Inquiſition, and being a thing which 
ſtands with the fozmer Inquiſition, it ought to be ſupplied by the Melius in- 
quirendum : foz the ſame Statute which gives the Wardſhip in caſe where 

Land 
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Land is conveyed foz the advancement of the Wife, oz Infants, oꝛ fo2 the ſas 
tisfagion of Debts and Legacies of the Party by the implication of the ſame 
carute, this map be found by Inquiſition 3 and if it be omitted in the In⸗ 
quiſition, it ought to be found by a Melius inquirendum, but not to come in 
by a bare Surmiſe. And therefoze if in the Inguiſition it be found, that the 
Anceſtoz had conveyed his Land by the Melius inquirendum, it map be found 
that it was foz the Payment bf his Debts oz Legacies, oz that the Party to 
whom, oꝛ to whole ule it was made, was the Son, oz Wife of the Party that 
made it, and that by the very purpozt of the Dtatute, 32 & 34 H. 8. as by 
Fitzherbert, if it be ſurmiſed, that che Land is of greater value then it is 
found, a Melius inquirendum ſhall iſſue, and ſo ſhall it be if it be found that 
one is Heir of the part of the Pother, but they know not who is Heir of the 
part of the Father ſo if it be not found what Eſtate the Tenant had, oz 
of whom the Land was holden : fo upon Surmiſe made, that he is ſeiſed of 
ſome other @ftate. oz that he held it by other Services, by Firzherbert a Me- 
lius inquirendum ſhall Jſſue, and upon this Order given, it was decreed ac- 
edzdingly this Term. 


Morgan werſns Tedcaſtle. 


4. 1 the lame Term upon matter of Arbitrement betw&#n Morgan and 

Tedcaſtle, touching certain Lands at Welburn, in the County of Lin- 
colin, put to Popham, Walmſley and Ewens Baron of the Exchequer : Where- 
as Morgan had granted to Tedcaſtle an 100 Acres of Land in ſuch a Field; and 
60 in ſuch a Field, and 20 Acres of Peadow in ſach a Peadow in Welburn 
and Hanſtead, in which the Acres are known by Eſtimation oz Limits, there 
he ſhall take the Acres as the are known in the ſafe places, be they moze 
oz leſs than the Dtarute, foz they paſs as they kfe there known, and not acs 
cozding to the zeaſure by the Statute, But if J have a great Cloſe, contains 
ing twenty Acres of Land by Eſtimation, which is not 18, and Jgrant 10 
Acres of the ſame Cloſe to another, there he ſhall have them, atcozving to the 
Pealure by the Statute, becauſe the Acres of ſuch a Cloſe are not known by 
Parcels, oz by Piers aud Bounds, and ſo it differeth from the firſt Cale: 
And upon the Caſe then put co Anderſon, Brian and Fennor, they were of the 
ſame Opin ion: Quod Nota. | * EO. 


Humble: verſus Oliver. 


5. I N Debt by Richard Humble agatnſt William Oliver, foz a Rent reſerved 
: upon a Leaſe foz pears, the Cale was this, Thomas Plain was ſeiſed in 
his Demeſn as of Fe, of a Meſſuage in S. and ſo ſeiſed, did let it to the 
Defendant fo2 divers pears pet td come, rendring Rent payable at four uſus 
al Feaſts of the pear, the Lefſ® ehtred accowingly, after which the ſaid 
Plain by Wargaitt and Dale entolltu, conveyed the Reverſion thereof to the 
ſaid Humble and his Peirs, and befoze the Feaſt of the Annunciation of our 
Lady, 35 Elis. to wit, the iſt dap ol February, in the ſame year the ſaid Oli- 
ver afſigned over his. wholr Term to one Souttuticad, who befoze the ſame 
Feaft entred accozdingly,: and fo the Rent dus at the Feat of che Annun⸗ 
ciation of: our dn dhe Plaintiff mongdt this Action : And it was agre@v 
by the whole Cautt that the Action mould not lie againſt him; fo although 
Plain. (if de hav not alicned the Reverſivn over ) might have had this Acton 
agaiuſt the ſaid Oliver, notwithſfanving that he had aſſigned over his Term 
befoze, fo the ptivity of Contract which was detween chem, in as much as 
they were Parties to it af either part, yet the Gzantte df the Reverſton ſhall 

not 
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not have advantage of the pꝛivity, he being a meer Stranger to the Contract. 
and now was but pꝛivpy in Law by the Bargain, and therefoze now he hath 
no Remedy but againſt him who had the Eſtate at the time when the Rent 
hapned to be due: and this is Southmead, and not Oliver. The Roll of this 
Cale is in the King'sfench, Hil. 36 Eliz. Rot. 420. | 


Mich. 36 & 37 Eliz, In the King's Bench. 
Button verſus Wrightman. 


1. L an Ejectione firme, betwæn John Button Plaintiff, and Etheldred 

Wrightman Widow, and other Defendants 3 fo2 an Youſe and certain 
Lands in Harrow. The Caſe upon a ſpecial Uerdic was this; The Deau 
and Chapter of Chriſt's-Church in Oxford were inco2pozated by King H. 8. 
by his Letters Patents, dated 4 Novemb. 38 H. 8. by the name of the Dean 
and Chapter of the Cathedzal Church of Chriſt, &c. Oxford, of the Founda⸗ 
tion of King Henry the 8th. and ſo to be called foz ever; after which the laid 
Dean and Chapter was feiſed in their Demeſn as of Fee, of the ſaid Youſe 
and Land, and ſo being ſeiſed by the name of the Dean and Chapter Eccleſiæ 
Cathedralis Chriſtj in Aceademia Oxon. ex. tundatione Reg. H. 8, enfeoffed Eds 
ward; late Lozd North thereof, by their Derd, bearing date the 21ſt dap of 
April, 1 E. 6. who afterwarde died, and the now Lozd North entred, and did 
let it to the Plaintiff, who was ouſted by the Defendant, claiming the lain 
Moule by a Leaſe made by the ſaid Dean and Chapter in the time of Cucen 
Elizabeth, fob divers pears pet to come, and whether his Entry were laypful, 
oz not, was the queſtion, and all depends upon the miſ-naming of the Coz- 
pozation : But it wap found chat the City of Oxford, and the Univerſity of 
Oxford were all one, and that the Town, of Oxford was made a City by the 
Charter of King H. 8, „ | 16/19 
And by Fennor, the Feoffment made to Edward Lo2d North, for the miſ- 
naming of the Cozpozation, was void, foz he ſaid, that Accademia & villa de 
Oxford, are divers in name, and divers in nature, foz the Univerſity is to 
the Scholars and learned Pen, there, and the Town fog the Jnhabitants;'and 
the name of a place is a p2incipal thing in a Cozpozation, which in a:new 
Co2pozation ought to be pzeciſe, accozding to the very Letter of the Charter 
thereof : And therefoze in the Caſe of Cheſjer it was agreed, that Ceſtria being 
omitted, the Charter foz the Dean and Chapter there had ben void. 

Eut by Popham, Gawdey and Clench, this is not ſuch a miſ-naming as to 
the place which ſhall make the Feoffment void: Foz ſuppoſe it had bern De⸗ 
canus! & Capitalis Eccleſia Cathedralis Chriſti in Civitate Oxon. it had been 
god, : foz Oxon & Civitas Oxon. are one an the ſame,” Oo it is if an-Yoſpi- 
tal to be ereded by the name of the Yoſpicalof S. Johns in S. Clements: and 
they make a Gꝛant by the name of the Yofjittal of S. Johns in the Pariſh of 
H. Clements, it is god, foz it appeareth to be the ſame: And here if a Pan will 


-ſay, that it ſhall go to the Univerſicy of. Oxford, this tverp one conceives ts 
be the Towu of Oxford, and fo of Cambridge, and therefoze in 8 H. 6. it was 


agred to be g g Addition fox the place in an Audion Perſonal, againtt ſuch 
an one Chancelloz of the Univerſity ot Oxford, and ſgtit is againſt J) Rego; 
of the Pariſh: Church ol Dale, without any} othet Addition the plate; pet 
the Statute is, that it ought to be named of what Town, Hamlet, od place the 
Party is. And by Popham,; the plate in Cozpozation may well be reſems 
bled to the Sur⸗ name of a Pan, and a Gzant made by any Perſons Chzi- 
ſtian name, as John, Thomas, &c. is not god, ſo in a Coppozation it is not 


god to lap, Dean and Chapter, Payoz and Commonaltp, and the like, 


without 
”" 
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without ſaping, of what place: And anciently Pen tok moſt commonly their 
Dur-names from their places of Yabitation, eſpecially Men of Eſtate, and 
Artizans often tok their Names from their Arts, but pet che Law is not ſo 
pꝛeciſe in the Caſe of Sur-names, and therefoze a Gꝛant made by, oz to 
John, Bon and Heir of I. C. oz Filio juniori I S. is god: But foꝛ the Chzi- 
ſtian Name, this always ought to be perfec. 

Do in the Caſe of a Co2pozation, it ſufficeth to have a ſufficient demon⸗ 
ſtration of the place where the Coꝛpozation is, albeit it be not by the p2eciſe 
woꝛds compꝛiſed in the Charter: as in naming Accademia Oxon. pro Villa Ox. 
and it is common, of which J have ſ&n divers Charters, where a Town was 
incozpozated by the name of Mayor, and Commonalty of ſuch a Town, as 
Briſtol, Exeter, and others, which afterwards have ben made Cities, and 
pet Charters made to them, and Gzants made hy them, by the name of Mayor 
and Commonalty of the City is god, but moze p2eciſeneſs is uſed in the Eo⸗ 
dp of the name of a Cozpozatton befoze the place to which they are annered, 
and pet in them, that which is but an Ornament to the Name compꝛehended 
in the Charter, ſhall not hurt the Gzant, as of Chapiter of S. George of 
Windſor, if it be of S. George the Martyr, and the like, the Gzant by ſuch 
a name is god, becauſe the Martyr is but an addition of D2nament to the name 
comp2iſed in the Charter, and it is no other but the lame in re vera. Do here, 
if it had been Domini noſtri Jeſu Chritti, becauſe it is the ſame, and is but an 
Oꝛnament to the wozd Thuilt compziled in the Charter, and fo ſhould it be 
alſo if it had been Chriſti filii Dei Salvatoris noſtri, becauſe it is but a true ad- 
dition to the lame; whereupon Judgment was given foz the Plaintiff, as ap⸗ 
pearcth in the King's Bench, Paſch. 35 Eliz. Rot. 258. 

And Popham ſaid further in this Cale, that to erect an Yoſpital by the name 
of an Yoſpital, in the County of S. oz in the Biſhopzick of B. and the like, is 
not god, becauſe he is bound to a place to large, and uncertain : But a Col 
lege erected in. Accademia Cantabrig. oz Oxon. is god, and ſome are ſo foun- 
ded becauſe it tends but to a particular place, as a City, Town, &c. 


King verſus Bery and Palmer. 


2, FF an Ejectione firmæ, bzought by William King againſt John Bery and 

William Palmer Defendants, foz two Peſluages and certain Lands in 
Halſtead in the County of Leiceſter, upon a Demiſe alledged to be made by 
Dorothy Pool, and Robert Smich, the Caſe upon a ſpecial Uerdic was this 3 
The ſaid Dozothy was Tenant for lite of the ſaid Tenants, the Remainder over 
to the ſaid Robert Smith and his Heirs, and they being ſo ſeiſed made the Leaſe 
in the Declaration, upon which the Action was brought. And per curiam, the 
Leaſe found by the Uerdic dach not warrant the Leaſe alledged in the Decla⸗ 
ration; foz 115 they joyned in the Demile, pet during the life of the laid 
Dorothy it is her Demiſe, and not the Demile of the ſaid Robert Smith; but 
as his Confirmation. foz that time z-foz he hath nothing to do to meddle with 
the Land during the life of the laid Dorothy, but after the death of the ſaid 
Dorothy then it ſhall be ſaid to be the Demiſe of the ſaid Robert Smith, and 
and not befoze, becauſe until this time Smith had nothing to do to meddle with 
the Land. And in a moze ſtrong Cale, If Tenant for lite and he in the Rever- 
ſion in Fee make a Gift in Tail, for the life of Tenant for life, it (hall be (aid to be 
his Gift, but after his death it ſhall be ſaid the Gift of him in the Reverſion, and 
if the Eſtate Tail had expired during the life of the ſaid Tenant for life, he ſhall 
have the Land again in his former Eſtate, and there ſhall be no Forfeiture in the 
Caſe, becauſe he in the Reverſion of the immediate Eſtate of Inheritance had joyn- 
ed in it, and therefore hath diſpenſed with that which otherwiſe had been a meer 
Forfeiture of the Eſtate for life, whereby it was awarded by the Court that the 
Plaintiff, take nothing by his Bill in 33 & 34 Cliz, Not. And the Judgment is en- 
tred, Mill. 34 Eliz, Rot, 72, J 3. In 
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3. In this Term J happened to \ a Cafe agreed by the Juſtiees in 3 & 
4 Eliz. which was this : 

If a Man make a Leaſe of two Barns, rendring Rent, and for default of Pay- 
ment, a Re- entry, if the Tenant be at one of the Barns to pay the Rent, and the 
Leſſor at the other end to demand the Rent, and none be there to pay it, that 
yet the Leſſor cannot enter for the Condition broken, becauſe there was no de- 
fault in the Tenant, he being at one, for it was not poſſible for him to be at both 
places together. e 

And upon this Caſe now remembzed to the Juſtices, Popham, Walmſley, 
and Fennor ſaid, That perhaps alſo the Tenant had not Money ſufficient to have 
been ready to have paid it, at either of the ſaid places, but it is ſufficient for him 
to have and provide one Rent, which cannot be at two places together, 


And by the Caſe repozted here alſo 3 If Lands and Woods are demifed toge- 
ther, the Rent ought to be demanded at the Land, and not the Wood, becaufe 
the Land is the more worthy thing, and alſo more open than the Wood: And 
therefoze by the th2e Juſtices afozelaid, Rent ought not to be demanded in 
any pꝛivate place of Cloſe, as amongſt Buſhes, in a Pit, oz the like, noz in 
the open and moſt uſual Paſſage thercof, as at a Stile, Gate, and the like. 


4+ — a Pꝛohibition ſued out of the King's Bench, the Caſe appeared 
to be this. 

The late Lord Rich, Father to the now Lord Rich, deviſed to his Daughter 
for her Advancement in Marriage 1500 1, upon condition, that the marry with 
the Conſent of certain Friends; and deviſeth further, that if his Goods and Chat- 
tels are not ſufficient to pay his Debts and Legacies, that then there ſhall be 2001. 
a year of his Lands ſold to ſupply it, and dies, making the now Lord Rich his 
Executor, his Goods and Chattels not being ſufficient to pay the Debts of the Te- 
ſtator, as was averred, the ſaid Daughter married with an Husband againſt the 
Will of thoſe who were put in truſt to give their Aſſents: and the Husband and 
the Wife ſued in the Spiritual Court for the Legacy : and it was ſurmiſed that they 
would not allow the Proofs of the ſaid now Lord Rich, exhibited to prove the 
Payment of the Debts of his Teſtator; and further, that they would charge him 
for the Sale of the Land 3 upon which matter the Prohibition was granted to the 
Delegates, before whom the matter depended, and now Conſultation was prayed 
in the Caſe. | 


Upon which it was affirmed by a Doctoz of the Civil Law, that they will 
allow the Pꝛofs fo the ent of the Debts, acrozding to our Law, any 
that the Legacy ſhall not be paid until the Debts are ſatisfied. But he faiv, «+ 
that by the Law, if the Executoz do not exhibit his Inventoꝛp, but negleu it 
| foz a pear, 02 moze, that then if any omiſſion oz default be in the true value 

| of the Inventozp exhibited, that then fuch an Exetutoz foz this default thall 

| pay all the Legacies of his Teſtatoz, of what value ſoever they are, not re⸗ 
i — the Debts, oz the value ok the Gods oz Chattels, how ſmall ſoever 
the — 02 de fault be in the Inventozy; And fo he ſaid was the Caſe of 
the now Hir Richard S. who did not ding in the Inventozy foz fouz pears 
after the death of the Teſtatoz, and that in the Inventozp exhtbited, the Ua⸗ 
lues of every thing were found to be to ſmall, and therefoze to be charged 
by their Law, albeit he hath not Gods and Chattets ſufficient of the Teſta⸗ 
toz's, To whith it was anſwered, that this was quite without reaſon, foz 
| by fuch means every abject of the Realm may be ucterly defeated, if he take 
| upon him the charge of an Executozſhip : And if this ſhafl be admitted, no 
| Pan will take upon him the Execution of the Mill of any, and by ſuch a 
means none will have their Wills perfozured, which hall be to inconve- 
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nient, And they ſaid further, that in as much as Debts are to be p2oved by 
the Common Law of the Realm, thoſe of the Eccleſiaſtical Courts ought to 
admit in the Pzof thereof ſuch Pzofs as our Law allows, and not accozding 
to the pzeciſeneſs of their Law: And although by their Law ſuch a Conditi⸗ 
on as befoze being annered to a Legacy, is void, becauſe that Parriage ought 
to be fr without Coertion, pet where we are to judge upon the Point ( as 
we are here) if the Execution happen to be charged becauſe of the Sale of 
Land, and foz the Poney coming thereof, a Pzohibition ſhall be granted to 
the Eccleſiaſtical Judge in ſuch a Caſe, whereby the Court granted a ſpecial 
Conſultation in the Caſe, to wit, that they pzoceed foz the Legacy, pzovided, 
that they charge the Executoz no further than he hath in Gods and Chattels 
of the Teſtatoz, after his true and due. Debts are latisfied:and that in the Caſe 
of the P2of of theſe Debts, they allow ſuch Pꝛofs as by the Law of the Land 
are holden to be ſufficient in ſuch a Cale, Quod nota bene, as to the reſtrain- 
ing of Eccleſiaſtical Courts in their Pzocedings, to bind any Dubject touch- 
ing his p2ivate Tempozal Eſtate, againſt all reaſon : And as to it, that 
they do not intermeddle in any thing belonging to the Common Law of the 
Realm, as Debts, and the like, againſt the due Courſe of the Common Law 
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5. I N Treſpaſs bꝛought by Robert Cawdry Clerk, againſt George Atton; 

koz bzeaking his Cloſe at North Luffenham in the County of Rutland, 
upon Not Guilty, and a ſpecial Uerdic, the Caſe appeared to be this, to wit, 
that the Plaintiff was Rector Eccleſiæ de North Luffenham afozeſaid, of which 
the place was Parcel, and being ſo ſeiſed, was depzived of his Reco2y by the 
late Biſhop of London and his Colleagues, by virtue of the high Commiſſion 
to them and others directed, becauſe he had pꝛonounced and uttered landerous 
and contumelious wozds againſt, and in depzavation of the Bok of Common 
Prayer; But the fozm of the Sentence was, that the laid Biſhop by and with 
the Allent and Conſent of five others of the laid Commiſſioners his Compa⸗ 
nions, and namely which depzived him. 

And further, it was not found that the Commiſſioners named were the nas 
tural Dubjecs born of the Queen, as the Dtatute enacts that they ſhould be: 
and if the Dep2ivation be void, then they find the Defendant Guilty, and if 
it were god, then they find him Not Guilty. And it was moved that the De- 
pꝛivation was void. 

Firſt, 1Becauſe that whereas the Commiſſion is to them, oz any thze of 
them, of which the ſaid Biſhop to be one among( others, it ought to have been 
the Sentence of them all, accoꝛding to the Authozity given to them, which is 
equal, and not that it was done by one with Aſſent of the other. Then bes 
cauſe it is not found that the Commiſſioners are the natural Subjects of the 
Queen bozn, as by the woꝛds of the Statute they ſhould be. 

Another is, becauſe the Puniſhment which the Statute pꝛovides foz thoſe 
ok the Piniſtry which dep2ave this Bok, is to loſe the Pzofits of all their 
Spizitual P2omotions but foz a year, and to be impziloned by the ſpace of 
ſix months, and not to be depzived until the ſecond Offence, after that he 
had been once committed, and therefoze to depzive him fo the firſt Dftence 
was wzongtul and contrary to the Dtatute, But by the whole Court foz the 


Vide this Caſe 
Cobe, lib. 5. 1. 


pa. 


fozm of the Dep2ivation, it is, that which is uſed in the Eccleſiaſtical Courts, 


which always names the chief in Commillion that are pꝛelent at the begin⸗ 
ning of the Sentence, and foz the other they mention them only as here, but 
of their Allent and Conſent to it, and in ſuch Caſes we ought to give Credit 
to their Fozm, and therefoze it is not to be compared to an Authozity given 
at Common Law by Commiſſion. , Any 
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And foz the matter that is not found, that the Commiſſioners were the na⸗ 
tural Subjects of the Nueen bozn, it is to be intended that they were ſuch, 
unleſs the contrary appear: Eut here at the beginning it is found that the 
Queen, ſecundum tenorem & effectum actus predic. had granted her Com- 
miſſion to them in cauſis Eccleſiaſticis, and therefoze it appeareth ſufficiencly 
that they were ſuch as the Statute wills them to be. 

And foz Depivation, they all agreed that it was god, being done by the 
Aut hozity of the Commiſſion, foz the Statute is to be underſtod where they 
pꝛolecute upon the Statute by way of Indictment, and not to reſtrain the Ec 

- cleſiaſtical Juriſdiction, being alſo but in the Afﬀirmative, 

And further by the Ad and their Commiſſion, they may pꝛoceed accozding 
to their diſcretion to puniſh the Offence pꝛoved 02 confeſſed befoze them, and 
ſo are the woꝛds of their Commiſſion warranted by the Clanſe of the Ac, 

And further, the Eccleſiaſtical Juriſdiction is ſaved in the Act. 

And further, all the Wiſhops and Popiſh Pꝛieſts were depzived by virtue 
of a Commiſſion warranted by this Clauſe in the Ac : And now lately was it 
agreed by all the Juſtices, that a Fine of 200 Parks ſet upon one foz a viti- 
ous Liver by the High Commiſſion was warranted by virtue of che Commil⸗ 
ſion and Acc: And therefoze the Ad with the Commiſſion, are to be conſt- 
dered in this Caſe, whereupon it was agreed that che Plaintiff ſhould cake 
nothing by his Wzit : Which you may ſee, Hill. 33 Eliz. Rot. 315. 
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6. JN an Ejectione firmæ bzought by William Hall Plaintiff, foz Land in D. 

in the County of Somerſet, upon a Leaſe made by William Dodington, 
againſt John Peart and other Defendants, upon a ſpecial Uerdic the Cale ap⸗ 

peared to be this, | 

Vide this Caſe That one John Brown was in Poſſeſſion of certain Lands in D. aforeſaid, 
in Cobe, lib. a. which before were parcel of the Poſſeſſions of the Hoſpital or Priory of S. John's 
32, 33+ by the jn Wells, the Inheritance thereof then being in the late King H. 8. by the Act 
WD of 2 10 of Diſſolutions: And the King being ſo ſeiſed by his Letters Patents, dated the 
eton s Cale. 26th of March, 30 B. 8. ex gratia ſpecialt, certa ſcientia & mero motu ſus, 
granted to John Aylewozth and Ralph Duckenfield, omnia illa Peſluagia 
Ter. Teunemt. & gardina ſua & quzcunque tunc in ſeparalibus tenuris diver⸗ 
ſarum perſonarum, which he named particularly, amongſt which the ſaid John 
Bꝛown was one in Civitate Mellen. ac in Suburbiis ejuldem Civitat. & extra 
tandem Civitat. within the Juriſdictions and L. iberties of the ſaid City, late 
parcel of the Poſſeſſions of the {aid Hoſpital, and that the ſaid John Bzown had 
not then any other Lands late parcel of the Poſſeſſions of the ſaid Hoſpital, but 
this in D. and that this Land was quite out of the ſaid City of Wells, and of 
the Suburbs thereof, and alſo out of the Liberties and Juriſdiction of the ſaid City, 
and yet it was found that it was in the particular and parcel of the value, and va- 
lued in it in the Tenure of the ſaid John Bꝛown at 6 8. 8 d. a year, and the Grant 
was to the ſaid John Aplewozth and Ralph Duckenfield, and to the Heirs of 

the (aid John Aplewoꝛth for ever. 

And it was moved that the Gzant was gd to the ſaid Ayleworth and Duc- 
kenheld, becauſe of the Statute of Non-recital and Miſ- recital, becauſe it appear⸗ 
eth bythe particular, and value that it was intended to be paſſed: And if this 
doth not paſs, nothing can paſs which was in the Tenure of the ſaid Brown, 
becauſe he had nothing in the places compꝛiled in the Patent. 

But it was agreed by all the Court, that it ſhall not paſs by the ſaid Pa⸗ 
tent in this Caſe, foz the wozd (illa) is to be reſtrained by that which follows 
in the Patent, where it depends upon a Generality, as here, and that ic re- 
fers but to thatin Wells, as the Liberty of that which was parcel of 7 
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ſeſſions of the ſaid Vol pital, and in the Tenure of the ſaid John Brown: And 
if it were not of rheſe Poſſeſſions, oz not in Wells, &c. oz not in the Tenure 
of the ſaid John Brown, it ſhall not paſs, foz the intent of the King in this 
Caſe ſhall not be wzeſted accozding to the particular oz the value, which are 
things collateral to the Patent, but accozding to his intent compziſed in, oz 
to be collected by che Patent it ſelf, 

And Popham ſaiy, that by Gant of omnia, terras Tenementa & Heredita- 
menta ſua in Cale of the Queen nothing paſs, if it be not reſtrained to a Cer⸗ 
tainty, as in ſuch a Town, oz late parcel of the Poſſeſſions of ſuch an one, 
oz of ſuch an Abby, oz the like, in which Caſes it paſſeth, as appeareth by 
32 H. 8. in Caſe of the Ring: But if it be Omnia, terras & tenementa ſua vo- 
cat. D. in the Tenure of ſuch an one, and in ſuch a Town, and late parcel of 
the Poſſeſſtons of ſuch an one, there albeit the Town oz the Tenant of the 
Land be utterly miſtaken, oz chat ic be miſtaken of what Poſſeſſions it was, 
it is god, fo? it ſufficeth that the thing be well and fully named, and the other 
miſtakes ſhall not hurt the Patent, 

And the woꝛd of Ex certa ſcientia, &c. will not help the Patent in the pꝛin⸗ 
cipal Caſe, And the Caſe of 29 E. 3. is not to be compared to this Caſe, foz 
it was thus. 

The King granted the Advowſon of the Priory of Pountague (the Prior be- 
ing an Alien) to the Earl of Daltsbury and his Heirs for ever: And alſo the keep- 
ing and Farm with all the Appurtenances and Profits of the faid Priory, which 
he himſelf had during the War, with the keeping of certain Cells belonging to 
the ſaid Priory 3 the {aid Earl died, Milliam Earl of Salisbury being his Son 
and Heir, and within Age: whereupon the King reciting that he had ſeiſed the 
Earl's Lands into his hands after his death, for the Nonage of the Heir, he granty 
ed to the (aid Earl allhis Advowſons of all the Churches which were his Fathers, 
and all the Advowſons of the Churches which belong to the Prior of Pountague, 
to hold until the full Age of the ſaid Heir, & quas nuper conceſſit prefat. Comiti pa- 
tri, & c. In which Caſe, although the King had not granted the Advowſons to 
the ſaid Earl the Father aforeſaid, by the former Patent, becauſe no mention was 
of the Advowſons thereof, yet they paſs by this Patent, notwithſtanding that 
which follows after, to wit, and which he granted to the Father of the Grantee ; 
But there it is by a Sentence diſtinct, and not fully depending upon the former 
words, as here, to wit, Omnia ills Meſſuagia, &c. in Wells, in the Tenure of 
the Party, parcel of the Poſſeſſions of fuch an Hoſpital, or Priory : Quod nota, 
and the difference. 

And becauſe the Defendant claimed under the firſt Patent, and the Plain- 
tiff by the latter Patent, it was agreed, that che Plaintiff ſhould recover: 
Which you may ſee in the King's Bench. 
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7. 1 an Ejectione firmæ bꝛought by Richard Harrey Plaintiff, foz the Poy⸗ 

ety of certain Tenements in North-Petherton, in the County of Somer- 
ſet, upon a Leaſe made by Robert Bret againſt Humfrey Farcy Defendant, up- 
on Not Guilty, and a ſpecial Uervic found, the Cale appeared to be this, to 
wit, That Robert Mallet ©ſquire was ſeiſed of the laid Tenements, in his 
Demeln as of Fe, and ſo ſeiſed, demiſed them to John Clark, and Elianor 
Middleton, foz term of their lives, and of the longer liver of them, after which 
the ſaid Tenements (amongſt others) were aſſured by Fine to certain Per- 
ſons and their Yeirs, to the uſe of the ſaid Robert Mallet fo term of his life, 
and after his deceaſe co the uſe of John Mallet his Son and Heir of his Body; 
and foz default of ſuch WMue, to the uſe of the right Yeirs of the ſaid Robert 


Mallet. 
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After which the laid Robert Mallet (having Iſſue the ſaid John Mallet, 
Chriſtian and Elianor Mallet) died, the ſaid John Mallet then being within 
Age, and upon Office found in the County of Devon, foz other Lands holden 
df the Queen in Capite by Knights Service was foz it in Wardto the Nuen ; 
Afterwards the ſaid John Mallet died without Aue during his Nonage, and 
the Lands afozeſaid thereby deſcended to his ſaid two Siſters, to whom alſo 
deſcended other Lands in the County of Devon, Holden of the Queen in Capi- 
te by Knights @ervice, conveyed alſo by the ſame Fine in like manner, as 
the Lands in North Petherton, the ſaid Chriſtian then being of the Age of 
twenty two years, andthe laid Elianor of the Age of fifteen pears, upon which 
the ſaid Chriſtian and Elianor, 12 Novemb. 31 Eliz. tend2ed their Livery 
befoze the Paſter of the Wards, and befoze the Livery ſued, the ſaid Chri- 
ſtian tok the ſaid Robert Bret to Yugband, and the ſaid Elianor tok to Yuſs 
baud one Arthur Ackland ; after which in the Utas of the Purification of our 
Lady, 32 Eliz. the ſaid Robert Bret and Chriſtian his Wite, levied a Fine 
of the ſaid Tenements in North Petherton, amongſt others to George Bret 
and John Peckſey, Sur conuſance de droit come ceo que ils ont de lour done, by 
the name of the Boyety of the Pannoꝛ of North Petherton, &c. with Mar⸗ 
ranty againft them and the Heirs of the ſaid Chriſtian againſt all Pen, who 
tendzed it by the ſame Fine to the ſaid Robert Bret and Chriſtian, and the 
Peirs Pales of their Bodies, the Remainder to the Yeirs ales of the Eody 
ok the ſaid Chriſtian, the Remainder over to the right Beirs of the ſaid Robert 
Bret, which Fine was engroſſed the ſame Term of D. Hillary, and the firſt 
Pꝛoclamation was made the 12th day of February in the ſame Term; the 
ſecond, The firſt day of June in Eaſter Term, 32 Eliz. The third;the 8th day 
of July in Trinity Term next: And the fourth P2oclamation was made the 
4th day of October in Michaelmas Term next after. And the ſaid Chriſtian 
died without Iſſue of her Body, The 9th day of February, 32 Eliz. betwen 
the hours of 3 and 7 in the Afternon of the ſame day. Aud the 22d of March, 
32 Eliz. the ſaid Robert Bret by his Waiting indented, dated the ſame day and 
pear, fo2 a certain ſum of Ponep to him paid, by the Queen, bargained and 
fold, gave and granted the ſaid Tenements to the ſaid Quen, her Peirg 
and Ducceſſo2s foz ever, which Deed was acknowledged the 25th day of 
March, 32 Eliz. and enrolled in the Chancery the 12th day of May, in the 
ſame pear ; And there was a Pꝛoviſo in the ſame Deed, that if the laid Ro- 
bert Bret ſhall pay to the Queen at the Receipt of the Exchequer 5 s. of law- 
ful Poney, that then the ſaid Gift, Gzant, Bargain and Sale ſhall be void, 
and that from thence⸗fozward it ſhall ve lawful foz the ſaid Robert Bret and 
his Heirs to re-enter into the ſaid Tenements, and in the mean time be⸗ 
tween the Jnrolment of this Deed and the ſaid 14th day of October, to wit, 
the 15th day of September, 32 Eliz. the ſaid Arthur upon the ſaid Tenements 
in North Petherton, entred and claimed the Reverſion thereof in the Right of 
the ſaid Elianor his Wife, by reaſon of the death of the ſaid Chriſtian : And 
that afterwards, to wit, the zoth day of February, 33 Eliz, the ſaid Robert 
Bret to redeem the ſaid Tenements out of the Queen, paid the ſaid 5 s. at the 
Receipt of the Exchequer, which Payment is there recozded, and enrolled 
accozdingly 3 after which in September, 34 Eliz. the ſaid Arthur and Elianor 
ſued out the ſpecial Livery of the ſaid Elianor, out of the hands of the Queen, 
of all the Lands ſeiſed into the hands of the Quen by reaſon of the Nonage 
of the ſaid John Mallet, And afterwards in the ſame Ponth of September, 
34 Eliz, the ſaid Arthur and Elianor ſued out another ſpecial Livery, as Peir 
to the ſaid Chriſtian, of all the Lands which are in the Queens hands by the 
death of the ſaid Chriſtian. 

And it was further found that the ſaid John Clark and Elianor Middleton 
died after the 58. paid as befoze, and that the ſaid Robert Bret entred the 8th 
dap of October, 34 Eliz. and then made the Leaſe to the Plaintiff, 0 
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which the Defendant by Commandment of the ſaid Arthur, and with him en- 
tren upon the Plaintiff ; and the general Queſtion was, whether the Entry 
of the Defendant were lawful + But no Oulicr of the Plainciff was found. 

Aud by Clench and Fennor, a F&--fimple paſs at Common Law by a Fine 
levied by him in Reverſton, 02 Remainder in Tail, becauſe a Fine is ſaid co 
be a Feoffment of Recozd, and by their Entry and Feoffment a F&-ſimple 
pals in ſuch a Cale at Common Law, | 

But by Popham and Gawdy, a F&-ſimple doth not paſs, no; nothing but 
that which Tenant in Tail may lawfully grant over, which is foz his life, 
in which he ſaid, that Littleton was plain in all Caſes of Ozant, although ic 
be by Fine, and a Fee⸗imple does not paſs at Common Law, but where the 
Fee map be dzawn out of him who had che Reverſion oz Remainver in Fee 
thereupon, if ſuch a Reverſion oz Remainder had been in a Stranger, which 
had not ben in this Caſe, if the Reverſion oz Remainder had bien in a Stran⸗ 
ger; aud therefoze a Diſcontinuance cannot be of an Intail where the Kes- 
verſion 02 Remainder is in the King. 

But by them all, however it was at Common Law, it is clear upon the 
Statnte of Fines, that a Fee-ſimple determinable paſs by ſuch a Fine as ſon 
as the Fine is levied, becauſe every Fine by pꝛeſumption of Law ſhall be ta- 
ken to be ſuch whereupon Pꝛoclamation was made, until the contrary there- 
of appeareth to the Court. 

And this is the reaſon why a Quid juris clamat is at this day maintained 
upon ſuch a Fine, which was not at Common Law befoze this ®tatute,. oz 
otherwiſe it will never lye, And ſo ic was holden lately in the Common 
Bench, in the Caſe of Juſtice Wimondham, and yet we map lee that the Quid 
juris clamat ought to be bzought befoze that the Fine be engroſſed, whereby 
it is manifeſt that now a Fee-ſimple ſhall paſs by the Fine levied, fo2 the pol⸗ 
ſibility of the Pꝛoclamations, to wit, that the Pzoclamations ſhall not be 


made, and to this Fee⸗ſimple the Pzoclamations ſhall enure to make a Bar 


to the Eſtate Tail: But ſuch a Fine by Popham and Gawdy was not any 
wong to him who had the Reverſion oz Remainder in Fee being levied by 
him who had a mean Reverſion 02 Kemainder in Tail, depending upon an 
Eſtate fo2 life, o2 in Tail Pꝛecedent. 

And it is clear, that the Pzoclamations do not make the Estate, but enure 
to the Eſtate made by the Fine, foz if an Eſtate be granted in Reverſion foz 
life, oz in Tail by Fine, with Pzoclamations by ſuch a Tenant in Tail, in 
Reverſion oz Remainder, the Pzoclamations wozk to this Eſtate, and no 
further, fe always the Eſtate paſs by the Fine, and the Pꝛeclamations 
make the Bar accozding to che Eſtate, which paſs by the Fine befoze. 

But by Clench, Gawdy aud Fennor, the Fee ſimple which was in the 
Nueen after the Fine levied as befoze, was diveſted by means of this Claim 
made upon the Poleſlton of the Queen, ſo that the Pzoclamatious following 
are of no fozce tohurt the Eſtate Tail, foꝛ they ſaid, in divers Caſes a Poſſeſſion 
map be inveſted out of che Queen without Office, Petition 82 Monſtrans de 
droit, as the Caſe is, where a Pan deviſe that his Land ſhall be ſol, and 
in the mean time befoze the Dale, the Poſſeſſion of the Land cometh co the 
Queen, and afterwards the Land is ſold accozding to the Will, the Ueudee 
enter, there the Land pals from the Queen thereby, aud is diveſted, aud ſo 
in many other Caſes, Lud in all Caſes where the Queens Eſtate is deter⸗ 
meued, che Dubject may enter into the Land without Dflice, oz Ouſter le 
main, &c. And they laid, if it had been in the PoCeſlion of a common Perſon, 
that by ſuch a Claim the fozce of the Fine had been defeated; and this appear- 
ech by the Caſe between Smith and Stapleton in the Commentaries, where 
it is holden that where a Five is levied wich Pꝛoclamatians by Tenant in 

Tail of an Advotnlon, Kent 02 Tithes, by Claim made by the Mue in Tail, 
befoze the Proclamations are palled, where the Tenant in Tail is head, the 
| ame 
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ſame is defeated, and that the Pꝛoclamations paſſing afterwards, ſhall not 
be of foꝛte to bar the Intail. 

And thep ſaid, that the Conveyance thereof to the Queen after the Fine 
levied, doth not make it to be in wozſe Cale; And admit it will not ſerve 
againſt the Queen, yet the Claim will ſerve againſt Bret, when he had ens 
tred by the perfozmance of the Condition. | 

And Clench and Gawdy ſaid, that Bret ſhaH not take advantage of this Co⸗ 
denous Deed made by himſelf, of very purpoſe to bar the Party who had 
Right, and to put him without Remedy, no moze than where the Diſleiſoz 
enfeoff his Father who dies ſeiſed, he ſhall not take advantage of this Deſ- 
cent, o; if he who hath cauſe of Action to recover Lands by Covin, cauſeth 
another to enter into the Lands, to the intent to recover againſt him, and 
does it accoꝛdingly foz the Covin, the Recovery ſhall be avoided, and in the 
ſame manner here, | 

But Popham tok a Diverſity, where the Poſſeſſion oz the Eſtate of the 
Nueen is determined, and where not, foz where the Eſtate is determined; 
there the Subject map enter into the Land without Office, oz Ouſter le main: 
Eut where the Poſſeſſion continues, there the Party ſhall not come to it, un⸗ 
leſs by Petition, Monſtrans de droit ex officio, oꝛ the like, and therefoze he ſaid, 
that if the Queen had an Eſtate pur aute vie, oz depending upon any other Li- 
mitation, if it be determined accozding to the Limitation, the Party who 
hath Intereſt way enter; ſo in the Caſe of the Devile put befoze. 

And if a Leaſe be made foz life, the Remainder in Tail, the Reverſfion in 
Fee, ard he in the Remainder in Tail levp a Fine, Sur conuſance de droit 
come ceo que il ad de {on done to a Stranger with Pꝛoclamations accozding to 
the Statute, and afterwards the Stranger convey the Remainder, to the 
Qucin, her Yeirs and Succeſſozs, and after the Tenant foz life dies, and 
akter he in the Remainder in Tail dies without Illue, now may he in the Re- 
mainder in Fe enter, becauſe the Eſtate of the Queen is determined: But 
here the Queen hath a Fe-ſimple in her ſelf but determinable upon the Eſtate 
Tail which pet-remaineth, which Fe&-ſimple in Reverſion cannot be diveſt- 
ed out of the Poſſeſſion of the Queen but by matter of Recozd, of ſo high na⸗ 
ture as it is in her, to wit, by Petition, Monſtrans de droit, oz the like: As 
if a Reverſton 02 Remainder be alienated in Mortmain, the Claim of the Lozy 
ſufficeth there to veſt the Reverſton in the Lozd foz the Alienation, but if the 
Reverſion 02 Remainder of which ſuch a Claim was made be conveyed to the 
King; his Remedy is now by Office, Monſtrans de droit, o; Petition, foz 
Claim will not now ſerve him, foz this ſhall be to diveſt the Poſſeſſion out ot 
the Nuceen, which by ſuch means cannot be done no moze than where a Res 
verſion oz Remainder is granted to the Queen upon Condition, but he ought 
to have an Office to find the perfozmance of it, if it be to be perfozmed by 
matter in pais, and without Monſtrans de droit, oz otherwiſe it ſhall not be 
diveſted out of the Queen's Poſſeſſion, pet in the Caſe of a common Perſon, 
a Claim will diveſt it out of them, but not lo of the Queen. | 

And theſe Caſes Gawdy agreed; but he conceived that in the Caſe in que- 
ſtion, the Claim made determines the Eſtate of the Queen, which is made by 
means of the Fine upon the Statute. | 2 

And Popham denied the Caſe put in 7 H. 6. to be Law, as it is put upon 
the Opinion of Strange there, ko; it is clear, that the Claim there does not di⸗ 
veſt any Poſſeſſion which was in the Ring by means of the Wardſhip, and 
if this be not thereby vefeated, the Claim does not help the Diſſeiſce againſt 
the Deſcent 3 and this appeareth fully by Littleton, who ſaith ſo of a Claim 
which avoids a Deſcent, to wit, that it ought to be ſuch upon which the Diſs 
ſeiſee may upon every ſuch Claim made have an Action of Treſpaſs oz Al⸗ 
ſiſe againſt the Diſleiſoz, oz him who is in Poſſeſſion, if he continue his Poſs 
ſeflion after ſuch Claim made, which cannot be in this Caſe where the Poſ- 
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ſeſlion is in the Bing, which cannot be defeated by ſuch a Claim. And in the 
Lozd Dyer where the Foffee, oz Poztgagce of Lands holden of the Queen 
in Capite by Knights Service, died befoze the dap of Redemption, his Heir 
being within Age, whereby upon Office found, the Queen had the Wardſhip 
of the Xovy and Land of the Peir, after which the Poztgage at the day of 
Redemption made paymeut, and of this alſo an ©ffice was found, pet he 
could not enter either beioze oz after Office, but upon Monſtrans de droit theres 
upon he had his Outter le main: And the reaſon why a Claim ſhall ſerve in 
this Cale bet wen common Perſons, ts, becaule that by ſuch Claim the thing 
it (elf is deveſted cut of him who had it bekoze, and thereby acually velted in 
him who made the Claim: As where a Villain purchale a Reverfion by the 
Claim of the Lo2d, the Ueverſion is ecually in him, as it is of a Poſſeſſion 
by Entry: Eut where he is put to his Claim to diveſt any thing out of a 
common Þerſon, he is put to his Suit to deveſt it cut of the Queen, 

And to ſay, that Bret ſhould not take advantage cf this Conveyance made, 
to make it god by the Fine, 

I think the Law to be clear otherwiſe as to this Point, foz the Dtatute of 
Fines was made fo the ſcecuricy of Purchalozs and Poſieſſo2s of Land, and 
therefoze taken moze ſtrongly againſt them who p2etend Right oz Ticle, and 
foz the greateſt advantage that map be foz the Polteſiozs of Lands, and there- 
foze the Þoficſio2 by whatever means he can, may make his Fine to be fozce- 
able. Aadchcrefoze che Fine upon this Statute differeth much from a Fine at 
Common Law  foz where at Common Law an Inkant being a Diſſeiſo2 was 
dilleiled by one who levics a Fine, and the pear and the dap paſs without 
Claim of the firſt Diſſeiſe, now was the firſt Diſleiſee barred ; pet if after- 
wards the Jalant (who was not bound by the Fine) enter, the firſt Dillciſee - 
map enter upon him, becauſe that by this Tucry the Fine at Common Law 
was utterly defcated, 

But now by the D:atute, ſuch a Fine being levied with Pꝛoclamations, the 
firſt Diſleiſl>z not purſuing accozding to the Dtatute, is barred foz ever. 

And although the Inkant enter at full Age, and undoes the Fine as to him⸗ 
ſelf, pet this Fine remains always to bar the firſt Difſeiſſe, and makes that 
the Infant hath now Right againſt all the Wozld, and ſo now cakes advan⸗ 
tage thercof ; And this is the intent of the Dtatute fo the repoſe of Contro⸗ 
verſies and Duits, and the Quiet of the People. 

And it J pꝛocure a Fine to be levied on purpole to bar another of his Action, 
which he may have againſt me foz the Land, pet I ſhall take advantage of this 
Fine, and the other ſhall have. no advantage againſt me, becauſe of this Co⸗ 
vin, fo? if this ſhould be admitted, it will councervail the benefit which is in- 
tended to be by means of the Statute of Fines, 


And ik a Diſſeiſoz enfeoff another upon Condition, to the intent that a Fine 
with Pzoclamations ſhall be levied to the Feoffe to bar the Diſlleiſce, and 
after the Diſleiſe is barred, the Diſſeiſo2 enter foz the Condition, he ſhall 
pet take advantage of the Fine againſt the Diſſeiſze. 

And Popham put a Caſe which was in this Court, 23 Eliz. upon a ſpecial 
Verdi which was between Okes Plaintiff, upon the Demiſe of John late 
L 02d Sturton of Cottington, which was this. 


The Lord Sturton was Tenant for life of certain Lands in Lighe in the Coun- 
ty of Domerlet, the Remainder in Tail to Charles late Lord @turcon, Father 
to the ſaid John Lord Sturton, and the (aid Charles Lord Sturton diſſeiſed 
the ſaid Lady Sturton, and levicd a Fine of the ſaid Land to Cottington and 
his Heirs with Proclamations according to the Statute, and warranted it againſt 
him, and his Heirs. 
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And the ſaid Lozd Charles died befoze the Pꝛoclamations paſt, and che 
Warranty deſcended upon the ſaid John Lozd Sturton, aftet which, and be⸗ 
foze the Pzoclamations paſt, the ſaid Lady Sturton eutred upon the laid Cot- 
tington, after which the ſaid Lady died, and after her death and all the Pꝛo⸗ 
clamations paſt, the ſaid John Lo2d Sturton as Heir in Tail entred, and made 
the Leaſe to the ſaid Okes, upon whom Cottington the Detkendant entred, as 
under the Right of the ſaid Cottington the Conuſee, and J perceiving the 
Court ſtrongly to incline upon the matter of Warranty, that it ſhall bar the 
Entry of the Heir, and make a Diſcontinuance againſt him, accoꝛding to the 
Inference which is taken by Littleton in his Chapter of Diſcontinuance, bes 
cauſe the truth was, and lo acknowledged to the Court (although it were omit- 
ted in the Uerdic) that the ſaid Charles Lozd Sturton was attainted of Feloup 
and Purther, and ſo the lod cozrupted between the ſaid Charles and John 
2.02d Sturton, whereby in a new Action the Guarranty had not hurt the Title 
of the ſaid Lo2d John. 

I then moved the Court upon the other Point of che Fine wich Pꝛoclama⸗ 
tions; andthe Court allo agreed in this Point, if the Warranty had not been, 
that pet the Fine with Pꝛoclamations ſhall bar the ſaid John Lo2dSturton, 
notwithſtanding the Entry made by the Lady Sturton were befoze the Pꝛo⸗ 
clamations paſt, becauſe chat notwithſtanding his Regreſs made, the Rever- 
ſion remains in Cottington not defeated by his Regreſs, in reſpec of the Dta- 
tute which makes that the Fine remains effecual againſt the Þeir in Tail, 
if nothing he done by him to undo it befoze the Pꝛoclamations paſt as bp 
Claim, Regreſs, and the like; but the Ac of a Stranger ſhall not help him, 
whereby Judgment being thereupon given againſt the (aid Okes, the laid John 
od Sturton ſtod ſatisfied, and the Cottingtons enjoy the Land to this day; 
whereas, if this Opinion of the Court had not been on a new Acton, the laid 
Dir John might have been relieved againſt the Warrauty. 

And Gaudy ſaid: that this was a very good Caſe for the Point upon the Sta- 
tute in this Caſe. 


Earl of Shrewsbury zer/#s Sir ThomasStanhop. 
Gilbert Earl of NIlbert Earl of Shrewsbury bzought a Scandalum Magnatum againſt Sir 


= — Thomas Stanhop Knight, and it was upon the Dtatute Tam pro Domina 
mas Stanhop;in Regina quam pro ſeipſo, & e. Foz that Communication was had between the 
a Scandalum laid Dir Thomas, and one Francis Fletcher, of divers things touching the lain 


Magnatum. Earl, the (ai Francis at ſuch a day and place, ſaid tothe ſaid Thomas, 


My Lord (the ſaid Earl meaning) is a Subject (innuendo) that the ſaid Earl 
was a Subject of the now Queen) the ſaid Sir Thomas then and there ſaid of 
the ſaid Earl theſe ſlanderous words, to wit, he ( intending the ſaid Earl) is 
ſorry for that ( meaning that the ſaid Earl was ſorry: that he was then a Subject 
to our ſaid Soveraign Lady the Queen) that is his grief ( meaning that it was 
grief to the ſaid Earl, that the ſaid Earl was ſubje& to the Queen) to the damage 
of the ſaid Earl of 200001. To which the ſaid Sir Thomas Stanhop ſaid, 
that a Queſtion was formerly moved between the ſaid Earl and the Detendant, 
touching the Subverſion and drawing away of certain Weares heretofore erected 
by the ſaid Sir Thomas at Shelfozd, in the ſaid County of Nottingham, where 
the Action was brought'to ouſt the River of Trent there, and that for the ſub- 
verſion thereof a Petition was exhibited to the Privy Council of the Queen, be- 
fore the ſpeaking of the ſaid words, by certain Inhabitants of the County of Linz 
coin, and divers other places not known to the Defendant, with the privity, at 
lowance and knowledge of the ſaid Earl, which Petition at the time of che ſpeak- 
ing of the ſaid words, depended before the ſaid Council not determined, where- 
upon at the day and place compriſed in the Declaration, there was Communica- 
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tion between the ſaid Detendant and the ſaid Francis Fletcher concerning their 
purpoſe to have the ſaid Wears ſubverted, and touching the ſaid Petition, upon 
which the ſaid Francis ſaid. to the Defendent, the matter (meaning the Petition 
aforeſaid, hanging undetermined betore the Council aforcſaid ) is to be heard be- 
fore the Privy Council ( meaning the atoreſaid Council of the Queen ) and what 
their Honours (meaning the Council atorcfaid') determine, my Lord (the 
aforeſaid Earl meaning) will willingly obey : To which the ſaid Francis then 
there anſwered, ſaying, My Lord (the aforeſaid Earl meaning) is a Subject, up- 
on which the ſaid Defendant (they then having ſpeech as well of the ſaid Petition, 
as of the Order thereupon to be taken by the ſaid Council) anſwered ſaying, the 
words compriſed in the Declaration, meaning that he was ſorry, and grieved that 
he was ſubje& to the Order to be made upon the Petition aforeſaid by the ſaid 
Council, and averred that this was the ſame Speech upon which the Action was 
grounded: upon which it was demurred in Law, and for cauſe ſhewn according 
to the Statute it was alledged that the Bar was defective, becauſe it is not alledged 
at what place, nor by whom, nor againſt whom the Petition was exhibited 3 and 
alſo becauſe that by the Bar the matter of the Declaration is not confeſſed, avoid- 
ed or traverſed, and alſo that the Bar was inſufficient : And it ſeemed to Fenno?, 
that the matter of the Bar had been ſufficient it it had been well pleaded : but the 
Plaintiff alledgeth the words to be ſpoken in one ſenſe in the Affirmative, and the 
Defendant ſhews matter alſo in the Affirmative which proves the words to be ſpo- 
ken in another ſenſe than the Declaration imports, and two Affirmatives can ne- 
ver make a good Iſſue, and theretore the Detendant ought to have taken a Traverſe 
to that which is compriſcd in the Declaration, and for want of this Traverſe the 
Plea in Bar is not good. 


Gawdy ſaid, that the Bar is not ſufficient neither in Matter nor Form; not in 
Matter, becauſe that whereas Fletcher ſaid, that the ſaid Earl was a Subject, this 
can have no other ſenſe, but that he was a Subject to the Queen in his Allegiance 
and her Sovereignty, and ſo much is drawn out of the comfe of their former 
Speech, and therefore the Anſwer which the Defendant made to it refers to his 
Subjection of Allegiance, and not to the matter of Obedience, which he owed to 
the Order of the ſaid Council, and if it cannot have any other ſenſe in good Un- 
derſtanding, he cannot help himſelf now by an Jnnuendo, which is in it ſelf ac- 
cording to common intendment, contrary to that which the nature of the words 
in themſelves do purport : And it it had been good for the Matter, yet it is not 
good for the Form, for want ot a Traverſe, for without the Traverſe the Plea is 
not anſwered in that Caſe which is laid to the charge of the Defendant, | 


But Popham and Clench held ſtrongly to the contrary, arid that this Bar is 
good in Matter, and (as the Caſe is) cannot b2 otherwiſe, and that the Form alſo 
is good enough, and yet the two Affirmatives cannot make a good Iſſue: but in 
caſe of two Affirmatives, a Traverſe ſhall not be, but where the Affirmatives do 
not agree in one. As if the Defendant in Treſpaſs entitles himſelf by the Feoff- 
ment of a Stranger, and the Plaintiff reply, and maintain that che ſame Stranger 
did enfeoff him, this cannot make a good Iſſue without a Traverſe of the Feoff- 
ment alledged to be made to the Defendant. - 


hut in the ſame Caſe if the Phintiff ſaith that true it is, that the Stranger en- 
feoffed the Defendant, but this was to the uſe of the Plaintiff and his Heirs, there 
no Traverſe all be on the Plaintiffs part, becauſe as to the matter of the Feoff- 


ment it agrees vvith the Defendant, in which Caſe it ſhall not take any Traverſe, 


but there the Traverſe ſhall come on the Defendants part to maintain the Feoff- 
ment to his on uſe, Abſque hoc, that the Feoffment was to the uſe of the Plain- 
tiff, for now that which the Defendant faith, (albeit it be in the Affirmative) 
yet it is a Traverſe to that which the Plaintiff hath alledged, and therefore he needs 
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not traverſe the Plea : And ſo a Diverſity where the Afhrmatiye is, to traverſe 
that which is alledged by the other party, and where not, for in one Caſe the 
Concluſion ſhall be with a Traverſe, and in the other not: Then. in this Caſe 
when the Plaintiff alledged that the Defendant ſpake theſe: words, which 

facie ſhall be intended to be ſpoken in this ſenſe, as the Plaintiff hath alledged, 
although no Jnnnendo had been in the Caſe, for if it ſhall not be ſo intended with- 
out the Innuendo, the Innuendo will not help it, yet when the Defendant hath 
declared the circumſtance whereupon theſe words were ſpoken, and then the 
ſpeaking of them thereupon, now he hath confeſſed the very words themſelves 
to be ſpoken, but upon the Circumſtance diſcovered to be in another ſenſe than 
pzima facie they are to be taken, and therefore he ſhall not take a Traverſe, for 
he acknowledgeth the very words, but not the Indentment which the very Law 
pꝛima facie preſumes upon the words, and therefore ſhall not take a Traverſe : 
for this Intendment of Law being anſwered by matter expreſly in the Plea ſhall 
never be traverſed, as in the Cafe put of a Feoffment, pꝛima facie, it (hall be 
intended to be to the uſe of the Feoffee, yet when the other Party naintains that 


this Feoffment was to his uſe, he ſhall not take a Traverſe to that which the Law 
intends and preſumes, 


And if a Man upon Speech had wich an Hunter, ſaith, That he hath mur⸗ 
thered all the Bares within ſeven Miles of his Youſe, and another anſwer and 
ſay, he is a Purtherer indeed, whereupon the Hunter brings an Action upon 


the Caſe againſt him, for ſaying, that the Plaintiff was a Purtherer, the Acti- 
on will well lie. : | 


* 


Let when the other ſhall diſcover the Communication whereupon the words 
were ſpoken, this ſhall be a good Bar without a Traverſe, yet if it be true that 
there were no ſuch Communication between the Parties as is mentioned in the 
Bar, the Plaintiff then hath good cauſe of Action, and therefore he may well ſay, 


De injuria ſua pꝛopꝛia abſque tali cauſa, and this being found it ſhall be againit 
the Defendant. 


So upon Speech of a Butcher who had killed a thouſand Oxen in a year, and 


one hearing it will ſay, that he is a notable Purcherer, this upon the matter 
diſcloſed is not Actionable. | f 


And it ſhall be miſchievous by a Traverſe or by pleading generally Not guilty, 
to put ſuch ſpecial matter in the mouth of Lay-people to give their Verdict upon, 
being ignorant, and therefore eaſie to be miſcarried in their Judgment, and 
therefore it ſhall be the rather admitted by ſpecial pleading to be put to the Judg- 
ment of the barred Judges, than in the mouths of Lay-Gents, 

And here when Fletcher ſpeaking of the order to be taken by the Council, 
upon the Petition ſaid, that the Earl would obey their D2zder, to which the De- 
fendant anſwered, that he knew not what the Earl would do, the aid Fletcher 
ſaid thereupon, that he was a @ubject, and what was the intent of Fletcher in 
ſaying ſo? no other, but that becauſe he was a Subject, therefore he ought to 
obey 3 and if it be ſo to be underſtood, as of neceſſity it ought, (or elſe they were 
not ſpoken by Fletcher to any purpoſe, which cannot be intended) then ſhall 
the words following (being ſpoken thereupon by the Defendant) be taken to be 
ee in Anſwer to the matter of the Speeches ſpoken by the ſaid Fletcher, and 
this is, that he was ſorry, and it was his grief that he muſt be ſo ſubject as to be 
bound thereby to obey their Order: as if a Man ſaith to another, that he was 
ſodry that he was lo ſubject, that he muſt obey a Judgment againſt dim in che 
Queens Court, this is no cauſe of Action, for this tends but to his ſubjection to 
the Law, or good Order, or the like, which do not give cauſe of Action: As if 
| one 
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one ſaith of another, that he is of the Temple, who always rebel againſt the 
Governozs of the ſaid Boule, then ſaith another to him, Mill you fay any 
maintain that he is a Rebel? Yea, ſays one of the other, J will do ſo; If an 
Action be brought for the laſt words, the Action will lie, but if the other diſcover 
the Circumſtancevot the Speech in the Bar, whereupon it was ſpoken, the Action 
will not lie: And this the Defendant may well do without traverſing that which 
is alledged, becauſe he acknowledgeth it, although in another ſenſe, then the Law 
pzima facie imports upon the Declaration. 

And it in Speech between two, one of them faith of a Stranger, that he hath 
treacheroufly betrayed his Fiend in revealing all his Secrets, and Counſels, 
whereupon the other then ſaith, that he hath done as a Traytoz therein, and 
the other faith to him again, he is a Traptoz, and he anſwering to it, ſaith, 
true, he is a Traptoꝛ; Now if the Stranger brings an Action of the Caſe againſt 
him, for ſaying of theſe laſt words, pzima facie, it imports the good cauſe of 
Action, without any Innuendo, as that he intended thereby that he was a Tray- 
tor to the Queen, becauſe the words in common intendment have ſuch a ſenſe, 
yet upon the matter diſcloſed by way of Bar, with the Circumſtances how they 
were ſpoken, the Plaintiff ſhall be barred, it he cannot maintain that they were 
ſpoken without ſuch a cauſe, which alters the Intendment that the Law hath 
otherwiſe of the words. 

And Gay agreed alſo, that in fuch Caſes the Defendant may plead the ge- 
neral Iſſue, and upon the matter alſo the Jury ought to find him Not Guilty. 

But Popham and Clench ſaid, that this was a dangerous matter to be put in 
the mouths of the Lay-Gents, as hath been (aid before, and therefore to put it to 
the Judgment of the Law by pleading, 

And for the Exception they ought to have ſhewn here, where, by whom, and 
againſt whom the Petition was delivered, to this they ſaid, that the Exception was 
to no purpoſe, for this was but a Conveyance to the Speech uſed, which Speech 
was the ſabſtance of the Bar; and in this they put the Caſe of the Lord Cromwel 
which was in this Court, 22 Cliz, Rot. 7 52. in an Action upon the Statute of 
Scandalum Pagnatum, by him brought againſt Thomas Dye Clark, for ſay- 
ing tothe Lord Cromwel, It is no News though you like not of me, foz you 
like of thoſe that maintain Dediction againſt the Nuens Pzocedings 3 in 
which the Defendant ſaid, that he was Uicar to North Linham, in the Countp 
of Norf. and that the Plaintiff men tioned one Vincent Goodwyn Clark, 
at ſuch a time, and one John Trendle at ſuch another time, neither of them 
being licenced to pꝛeach in the ſaid Church, againſt the Will of the ſaid De- 
fenvant, and ſhew how they leverally pꝛeached there in their Dert1ons (any 
thew certainly in what point) Seditious Doctrine againſt the Laws of the 
Church, as againſt the Croſs uſed in Baptiſm, and 1 wearing of the Sur- 
plice, and that afterwards in Speech thereupon between the ſaid Plaintiff and him, 
the Plaintiff ſaid to the Defendant, That the Defendant was a falſe Knave, and 
ſaid in Engliſh words, that he liked not of the Defendant; whereupon the Defen- 
dant ſaid the words compriſed in the Declaration Jnnuends,That he liked of the 
faid Goodwyn and Trendle who maintain Dedition (Innuendo) ſeditious Do⸗ 
arine againſt the Queens Pzoceedings, Inmendo predict. Lege & Stat. Ecclefie 
bujus regni Angl. &c. And the Plaintiff was put to anſwer, Scilicet de injuria ſus 
propria abſque tali canſa, Oc. 

And note in this Caſe, the Defendant would firſt have juſtified for the matter 
preached by one, and it was not allowed by the Court, but he was put to ſpeak 
to both, or otherwiſe it had not been good, becauſe his Speeches were in the Plu- 
ral Number, to wit, That he liked of thoſe, which refers to moze than to one. 
And it was ſaid in this Caſe, that the word (Subject) might have ſeveral ſigni- 
fications according to the Circumſtance whereupon it is ſpoken : As Subject ge- 
netally without more, is to be intended of the Queen, but according to the Cir- 
cumſtance, it may be ſaid Subject of England, or Subject of Ireland, or ſubject 
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to the Law, or ſubject to any other Authority, or Power ſet over him, or ſub- 
ject to his Affections. | 

And if a Man ſaith of another, that he is a Dubject, and therefore he ought 
to ſerve the Queen in her Wars, and he anſwers, that he is fozry fo2 that, and 
is grieved fo2 it, no Action will lie for this, becauſe the Grievance refers to Ser- 
vice, which is to be done, and not to his Subjection as a Subject. 


Dillon verſus Fraine. 


See this in coke 9. 1 N Treſpaſs bzought by William Dillon Eſquire, againſt John Fraine, 


lib. t. 120. b 


the name of 
Chudleigh!s 
Caſe, 


fo2 bzeaking of his Cleſe at Taveſtock in the County of Devon; calle 
Seden, upon. Not Guilty, and a ſpecial Uerdict, the Cale appeared to be this, 
to wit, that Sir Richard Chudleigh Knight was ſeiſed in his Demeln as of 
Fee, of the Pannoz of Heſcot, with the Appurtenances, in the County of 
Devon, of which the ſaid Cloſe was parcel, and ſo ſeiſed, 26 April 3. & 4. 
Phil. & Mar. by his Ded of Feoffment, of the lame date enfeoffed Sir Tho. 
Saintleger Knight, and others, and their Yeirs, of the ſaid Pannoz, to the 
uſe of the ſaid Sir Richard Chudleigh and his Yeirs of the Body of the ſaid 
Elizabeth, then the Wife of Richard Bainheld Eſquire, lawfully begotten, 
and foz default of ſuch Illue, then to the uſe of the laid Sir Richard Chudleigh, 
and of his Þeirs of the Bodies of their Wives, of other Perſons lawfully be⸗ 
gotten: And foz default of ſuch Yeirs, then to the uſe of the Perfozmance of 
the Mill of the ſaid Sir Richard Chudleigh fo2 ten years after his Diceaſe, 
and after the ſaid Term finiſted, then to the uſe of the laid Sir John Saintle- 
ger and his Co-feoffees and their Yeirs, during the life of Chriſtopher Chud- 
Icigh, Don and Meir Apparent of the ſaid Sir Richard, and after the death of 
the ſaid Chriſtopher, then to the uſe of the firſt Iſſue Pale of the Eody of the 
ſaid ( hriſtopher, and to the Peirs Pales of the Body of this firſt Jſſue Male, 
and fo2 default of ſuch Jflue, co the ſecond Jflue Male of the Body of the ſaid 
Chriſtopher, and to the Peirs Males of che Eodp of this ſecond Iſſue Pale, 
and ſo ta the tenth 3flue Pale: And foz default of ſuch Illue, then to che uſe 
of Thomas Chugleigh, auother Son of the ſaid Dir Richard, and of the Heirs 
of his Fody lawfully begotten ; And foz default of ſuch Jſlue, to the uſe-of 
Oliver Chudleigh, another Don of the (aid Sir Richard, and of the Peirs of 
his Body lawfully begotten z And foz default of ſuch Illue, to the uſe of Ni- 
cholas Chudlcigh another Son of the ſaid Sir Richard, and of the Heirs of his 
ody lawfully begotten, and foꝛ default of ſuch Iſſue, to the right Heirs of the 
ſaid Dir Richard Chudleigh foz ever; whereby they were leiled acco2dingly, 
after which the 17th of November, 5 & 6. Phil. & Mar. the laid Sir Richard 
died wichzut any Heir of che Kody of any of the Wives befoze-mentioned : 
And alter that the ſaid Chriſtopher tok to Wife one Chriſtian Strecheley, after 
which, to wit, the 14th day of Auguſt, 1 Eliz. the ſaid Dir John Saintleger 
and the other Feoffees, by their Deed of the ſame date, enkeoffed the ſaid 
Chriſtopher of the ſaid Pannog, to have and to hold to him, and his Heirs fox 
ever, to the uſe of the ſaid Chriſtopher and his Peirs, the laid Oliver Chud- 
leigh then being living, after which, to wit, the 2oth dap of September, 3 E- 
liz. the ſaid Chriſtopher had Jflue of his Fody lawtully begotten, one Strech- 
ly. Chudleigh his firſt Iſſue Pale, And after this, to wit, the zoth day of 
March, 5 Eliz. the ſaid Chriſtopher had Jſſue of his Toby lawfully begotten, 
one John Chudleigh his ſecond Jſlue Male, after which, to wit, che firſt day 
of July, 6 Eliz. the ſaid Chriſtopher by his Deed indented of the ſame date, 
aud inrolled within ſix Months, accozding to the Statute bargained aud ſold 
the ſaid Pannoz to Dir John Chicheſter Knight, and to his Peirs, and in the 
interim allo between the date of this Deed, and the Inrolment thercof, to 
wit, the 6th day of July, in the lame ſixth year, by his Deed ok the ſame date, 
the laid Chriſtopher enfeoffed the ſaid: Bir John Chicheſter and his Heirs of 
the laid Pannoz, and by the lame Deed warranted it fo him aud his Meirs, 
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to the laid Sir John Chicheſter and his Yeirs, whereupon the ſaid Sir John 
Chicheſter entred into the ſaiv Mannor, after which, to wit, the firſt dap of 
October, 12 Eliz. the ſaid Chriſtopher died, after which, the 7th dap of No- 
vember, 13 Eliz. the ſaid Strechley Chudleigh died without Jflue of his Body: 
Andafter the death of the ſaid Dir Richard Chudleigh, to wit, the 6th day of 
September, 7 Eliz. the ſaid ir John Chicheſter enfeoffed one Philip Chiche- 
— and his Yeirs of the ſaid Pannoz, to the uſe of the ſaid Philip and his 
eirs. | 

And the ſaid Cloſe being Copy⸗hold and Cuſtomary Land of the ſaid Pan- 
noz demiſable bythe Low of the lame Pannoz, oz his Steward, foz the time 
being, foz Life o Lives by Copy of Court-roll, atcozding to the cuſtom of 
the ſaid Pannoz. 

Che ſaid Philip at a Court holden at the ſaid Pannoz, foz the ſaid Pannoz, 
the 8th day of December, 15 Eliz. by Copy of Court-roll granted the ſaid 
Cloſe to the ſaid John Frain, foz term of his life, actoꝛding to the cuſtom of 
the ſaid Pannoz, after which, to wit, the 11th day of March, 28 Eliz. the ſaid 
John Chudleigh being now Heir to the ſaid Chrittopher, enfeoffed the ſaid 
William Dillon of the ſaid Pannoz, to have and to hold to him and his Heirs, 
to the uſe of the ſaid William and his Heirs foz ever, whereby he entred, and 
was ſeiſed, until the ſaid John Frain entred into the ſaid Cloſe upon him, the 
Sth dap of February, 30 Eliz. upon which Entry of the ſaid Frain this Acion 
is bzought. 

And foꝛz difficulty of the Caſe it was adjourned into the Exchequer⸗Chamber 
befoze all the Juſtices and Barons of the Exchequer, and there ic was agreed 
by all, that a Warranty deſcending upon an Infant ſhall not bind him, in 
caſe that the Entry of the Infant be lawful into the Land, to which the War- 
ranty is united: But the Jnfanc ought in ſuch a Cale to lok well that he do 
not ſuffer a Deſcent of the Land afcer his full Age, befoze he hath made his 
Re-entry, foz then the Warranty, when he is to have an Action foz the Land, 
ſhall bind him. | 

And they agreed allo that a Copy-hold granted by a Diſſeiſoz, oz any other 
who hath the Pannoz of which it is parcel by w2ong, ſhall be avoided by the 
Dilleilee, op any other who hath Right to the Wannoz by his Entry oz Reco- 
way the Pannoz. . 

ud ſo by Popham it was agreed by the Juſtices in the Caſe of the Pannoz 
of Haſſelbury Brian, in the County of Dorſet, between Henry late Carl of 
Artundell, and Henry late Carl of Northumberland : but then he ſaid, that 
it was agreed, that Admittance upon Surrenders of Copp⸗holders in Fee, 
to the ule of another, 02 if an Heir in caſe of a Deſcent of a Copy-hold were 
god, being made by a Diſſeiſoz of a Pannoz,. oz any other who hath it by 
Toze, becauſe theſe are Acts of neceſſity, and foz the benefit of a Stranger, 
to wit, of him who is to have the Land by the Surrender, oz of the Heir: And 
alſo Gzants made by Copy by the Feoffee, upon Condition of a Pannoz, 
befoze the Condition bzoken, are god, becauſe he was lawful Dominus pro 
tempore. 

dun foz the matter upon the Statute of 27 H. 8. what ſhall become of this 
future Ute limited to the firſt, ſecond, and other Iſſues Males not in Efle at 


the time of the Feoffment. 


Ewens, Owen, Bateman and Fennor laid, That an Uſe at Common Law is Uſe, what it is, ; 


no other than a Confidence which one Perſon puts in another, for a Confidence 
cannot be in Land, or other dead my but ought always to be in ſuch a 
thing which hath undetſtanding of the Truſt put in him, which cannot be no 


other than ſuch an one who hath Reaſon and Underſtanding to perform what 
the other hath committed to him, which Confidence (hall bind but in Privity, 
and yet the Confidence is in reſpe& of the Land, but every one who hath the 


Land is not bound to the Confidence, but in Privity (hall be ſaid to be in 25 
eir 
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Heir, and the Feoffee who hath knowledge of the Confidence, and in him who 
cometh to the Land by Feoffment without Conlideration, albeit he hath no 
knowledge thereof, and yet every Feoffce is not bound although he hath: know- 
ledge of the Conhdence, as an Alien Perſon, Attaint, and the like, nor the King, 
he ſhall not be ſeiſed to another's uſe, becauſe he is not compellable to perform 
the Confidence; nor a Corporation, becauſe it is a dead Body, although it con- 
{iſt of natural Perſons : and in this dead Body a Contidence cannot be put, but in 
Bodies natural, 

And this was the Common Law befoze the Statute of 27 H. 8. Then the 
Letter of the Statute is not to execute any Uſe befoze that it happeneth co 
be an Ule in Eſſe; foz the wozds are, Where any Perſon is ſeiſed to the uſe of 
any other Perſon, that in ſuch a Caſe, he who hath the Uſe ſtall have the 
ſame Eſtate in the Land which he had befoze in the Uſe 3 Ergo, by the very 
Letter of the Law he ought to have an Eſtate in the Uſe, and there ought to 
be a Perſon to have the Uſe befoze the Statute intends to execute any Poſſeſs 
ſion to the Uſe, foz the wozds are expreſs, that in every ſuch Caſe he ſhall 
have it, therefoze not another: And thercfoze the Statute had purpoſe to exe⸗ 
cute the Uſes in Poſſeſſion, Reverſion, oz Remainder, pzeſently upon the 
Conveyance made to the Uſes : Eut foz the future Uſes which were to be 
raiſed at a time to come upon any Contingent, as to the Infants here, not be⸗ 
ing then bozn, the Statute never intended to exccute ſuch Uſes until they haps 
pen to have their Ereing, and in the mean time to leave them as they were 
at Common Law, without medling with, oz altering of them in any manner 
until this time, and if befoze this time, the Kot out of which theſe contins 
gent Uſes ought to ſpzing be defeated, the Uſe fo2 this is utterly deſtroped, 
and ſhall never afterwards have his Being; as here by the Feoffment made 
by the ſaid Sir John Saintleger and his Co-feoffees, who then were but as 
Venents pur auter vie, to wit, foz the life of Chriſtopher, and which was a 
Fozfeiture of their Eſtate, and.fo2 which Oliver Chudleigh might have entred, 
it being bekoze that the ſaid Strechley or John Chudleigh were bozn, the Pꝛi⸗ 
vity of them from Eſtate being the Rot out of which this future Uſe ought to 
have riſen is gone and deſtroyed, ' and therefoze the Contingent Uſes utterly 
thereby overthzown. | 

As if befoze the Statute of 27 H. 8. Tenant foz life had been, the Remain- 
der over in Fee to an Ale: If che Tenant foz life had made a Feoffment in 
Fee, and he in the Remainder had releaſed, to the Feoffee, the Uſe had been 
gone foz ever, ſo in all: theſe Caſes of Contingent Uſes at this day, foz he 
who cometh to the Poſſeſſion of Land by Diſſeiſin, 02 w2ong done to the Pol⸗ 
ſeſloʒ who is ſeiſed to anothers uſe, ſhall never be ſeiſed to anothers uſe, 

And the Cale being ſo, that it is out of che Letter of the Statute to execute 
ſuch Contingent Uſes, it is moze ſtrong foꝛ them out of the meaning of the 
Statute to execute, then befoze they happen to be in Eſſe: foz this ſhall be to 
make all Piſchiefs compꝛehended in the Pzeamble of this Statute, and againſt 
which the Statute intended to p2oyide ſufficient Remedy in a wozſe Pilchicf 
than they were befoze the making of the ſame Statute, and this ſhall be but 
a perverle Conſtruction of the Statute. 111 5 ? | 

And they ſaid, that the Subtilties uſed from time to time by means of thoſe 
Uſes, to the great deceit and trouble of the People, were the cauſe of the ma- 
king of this Statute, 27 H. 8. and by all the Statutes fozmerly made touch- 
ing Uſes, it appeareth that they were all taken to be grounded upon fraudu- 
lent and crafty deviſes, and therefoze this Law had no great purpoſe to favour 
them, but a Fortiori, not to make them in wozſe caſe by means of-the Sta⸗ 
tute than they were befoze, and therefoze it ſhall not be taken that the Uſe is 
executed by the Statute, which ſtands upon a Contingency, of which a grea⸗ 
ter miſchief will enſue, than there was in ſuch a Caſe befoze the Statute, and 
therefoze by the Feoffment made in the interim, befoze the Birth of 3 In⸗ 
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fants, which other wile ought to have pꝛeſerved the Uſe, this Uſe was utter 
ly deſtroped; and although the Feoffee of Chriſtopher had notice of the Uſe, 
yet this doth not now help in the Caſe,becauſe the Feoffment did w2ong co the 
Eſtate firſt ſetled, which was ſubject tothe Uſe, and extinc in the ſame poſli⸗ 
bility which had been otherwiſe in the Feoffees to have given Livelihood to 
the ſaid Contingent Uſe : And therefoze the Judgment by them ought co be, 
that che Plaintiff ſhall be barred. 

Walmeſley, That the great miſchiet which was at Common Law upon theſe 
Feoffments to Uſes, was, that none could know upon the Occupation of the Land, 
who was true Owner of the Land, for Ceſtuy que Uſe was the Pernoz of the 
Profits, but in whom the Freehold or Inheritance of the Land was, there were 
not many which knew, whereby great miſchief came to the Aſſurances which Men 
had of Land which they purchaſed, and by it Men knew not againſt whom to 
bring their Actions to recover their Rights, and by it Wives loſt their Dowers, 
Hus bands their Tenancy by the Courteſie, Lords their Eſchcats, Wardſhips, and 
the like, 

And this miſchief happened by reaſon that one had the P2ofit, and another 
the Eſtate of the Land: And the Dtatute was made to put the Land and the 
Eſtate quite out of the Feoffee, who befoze did not meddle with the Land to 
Ceſtuy que Uſe, who befoze had but the Occupation and Pꝛofits of che Land, 
and to this intent the letter of the Law ſerves very well, which ſays that the 
Eſtate of the Feoftee ſhall be clearly in Ceſtuy que Uſe, and therefoze nothing 
by the intent and letter of the Law is now to remain in the Feoffee, no moze 
than a Scintilla juris memor'd in Brent's Caſe in my Lozd Dyer, Eliz. and the 
whole Eſtate in the interim until che Contingent happen ſhall be in them 
who have their Uſes in Eſſe, and when the Contingent happen, the Statute 
gives place to this Contingent Uſe, and by the Execution thereof comes be- 
tween the Eſtates befoze executed, and as out of theſe by the Statute, but no⸗ 
thing is now after the Statute in the Feoffees, fo2 the purpoſe of the Sta⸗ 
tute was (as J have ſaid) to take away all from the Feoffee, foz all was de⸗ 
veſted from him, becauſe that betwixt the Feoffo2 and the Feoffee was all the 
Fraud befoze the Statute, and the very letter of the Statute is to ertinguiſh 
and ertirpate the Aſſurances fraudulently made, which was alway by reaſon 
of Aſſurances made between the Eſtate of the Land in one, and the Poſſeſſion 
thereof in another, and to cauſe that now that the Eſtate ſhall be to the Uſe, 
where the Occupation was befoze ; And this Statute was not made to extin⸗ 
guich oz diſcredit Uſes, but to advance them, as by bzinging the very Eſtate 
in Poſſeſſion to the Uſe, and by it the Truſt now taken from all others who 
were truſted with it befoze, ſo the Statute doth not condemn the Uſes, but 
the Fraud which was by reaſon of them befoze. And the Statute being, that 
the Eſtate, Right and Title of the Feoffees ſhall go to the Uſes, there foze no- 
thing remaineth in the Feoffees, but all by Authozity of Parliament adjudged 
to be in Ceſtuy que Uſe, which is the higheſt Judgment that can be given in any 
Court, and the wozds (Stand and be ſeiſed at any time) refer as well to the fu⸗ 
ture, as pꝛeſent Uſes, and the Statute intended as well to help the Uſes 
which ſhall be upon any Contingent, as thoſe which are at pzeſent, foz a fu⸗ 
ture 02 contingent Uſe is to be ſaid an Uſe, accozding to its nature oz quality, 
and it ſhall be executed acco2ding to its quality when ic happen. Andthe wozds 
are, that the Eſtate which was in the Feoffee ſhall be in Ceſtuy que Uſe and 
not the Eſtate which is, and therefoze when the Uſe happeneth to be in an 
inſtant, the Eſtate which at the firſt Livery was in the Feoffee, to this Uſe, 
ſhall now be executed in Poſſeſſion to this contingent Uſe, albeit it ſelf was 
altogether executed {as A laid befoze) in the Uſes which were in Eſſe, and if 
fo, it followeth that nothing which is done in the mean time by the Feoffee 

oz can be done by any other; can pꝛejudice oz hurt the Execution of this Uſe in 
Contingency when the Contingency happen, 


And 
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And foz the Caſe of Brook, 30 H 8. it is plain in point, which is this. 

A Covenant with E. that it . enfeoff him of threc Acres of Land in D. 
that then the ſaid A. and his Heirs, and all others ſciſed of ſuch Lands ſhall 
ſtand thereof ſeiſed to the uſe of the ſaid B. and his Heirs, after which A. en- 
fcoffed a Stranger of this Land, after which B. enfeoffed the ſaid A. of the 
faid three Acres, now the Uſe (hall be to the ſaid JF, and his Heirs of the ſaid o- 
ther Land, for the Statute ſo binds the Land to this Contingency when it hap- 
pens, that by no means it can be defeated, and this is the cauſe that Leaſes made 
by force of Proviſocs compriſed in Aſſurances are good, and cannot be avoided, 
for the Intereſts to theſe Leaſes are wrought by the firſt Livery and the Statute, 
and thercfore upon the matter, I conceive, that Judgment ought te be given for 
the Plaintiff. 

Gawdy conceived that it is executed by the intent, but not by the letter of 
the Statute, foz the purpoſe was to remove all the Eſtate from the Feoffee, 
and to put in Ceſtuy que Uſe wholly, to wit, in Poſſeſſion, to the Uſes which 
were in Eſſe, and in Alepance as to the Uſes which were to come and con- 
tingent; and now by the ſame Statute the Contingency of the Poſſeſſion ſhall 
go in Licence of the contingent Uſe, and now an Uſe limited to one fo? life, 
with Remainder over to the Yeirs of the Eody of 1. S. oz to the firſt Son of 
I. S. ſhall be in the ſame manner as if Land at this day had bern letten to one 
fo life, with Remainder over to the Yeirs of the Fodp of l. S. oz to the firſt 
Son of I. S. and not otherwiſe, foz the quality which he had in the Uſe, the 
ſame (by the very letter of the Statute) he ſhall now have in the Poſſeſſion 
and Eſtate of the Land, and the Statute is not to undo anp Uſe, but to cranſ- 
fer an Cſtate in the Land to the Uſe. 

But he ſaid, That by the Feoffment made to Chziſtopher, the contingent Re- 
mainder which was deveſted in Strechley and John Chudleigh depending upon 
the Eſtate which Sir John Daintleger and his Co-tcoffees had for the life of 
Chriſtopher, is utterly gone and deſtroyed in the fame manner, as where a Leaſe 
is made for life, the Remainder to the right Heirs of J. O. or to the Heirs of the 
Body of J. S. if the Tenant for life dies, or aliens, whereby he makes a Forfei- 
ture, and determines his Eftate in the life of the (aid J. O. his Heir ſhall never have 
the Land by the Remainder afterwards, becauſe he was not in Eſſe, as an Heir 
at the time when the Eſtate ended, for there cannot bea Remainder without a 
particular Eſtate, neither can it ſtand or be preſerved. 

And as in this Caſe without 4particular Eſtate of Free-hold, a Remainder can- 
not be, no more in the Caſe now in queſtion, being now become by means of the 
Statute, as if it had been an Eſtate executed in Poſſeſſion 3 and for this cauſe only 
he conceived, that Judgment ought to be given againſt the Plaintift. 

And Clench agred with this Opinion in all, and both of them agreed, if 
there be none to take the Uſe accozding to the Limitation at the time, when 
it falleth tobe in Poſſeſſion, that he ſhall never take it, although it happen 
to be in Eſſe afterwards, | 

Clark ſaid, that Uſes were not at Common Law, but grew by ſufferance of 
time, as appeareth by the words of the Statute it ſelf, and the miſchief and ſub- 
tilty which was before this Statute was not in the Fine, Feoffment, or other Aſſu- 
rances of Land, but by means of the Uſes limited thereupon, contrary that which 
was uſed in the ancient courſe of the Common Law, and the Statute was made to 
reduce the Common Law to its ancient force and courſe, and therefore ought to 
conceive ſuch a Conſtruction, as may agree with the purpoſe of the Makers of the 
Statute, and therefore the belt Conſtruction: of this Statute is, not to execute 
other manner of Uſes, but in-ſome Caſes to extinguiſh them, as where it is ſuch, 


as will make the Caſe in as ill, or worſe condition than it was before the making 
of the Statute, = 


F 


It 


Dillon zerſas 
Fraine. 8 


75 


It hath been agreed by all, that the Statute doth not execute any Uſe which 
was ſuſpended at the time of the making of the Statute, as by reaſon of a Diſſei- 
ſor, or the like happening before; ard if it doth not exccute the Uſe which is in 
ſuſpence for the Right which he had in the Uſe, how can it exccute the Uſe which 
hath not any being? for in ſuch Caſcs of Infants not born as here, until they be 
in Rerum natura, the Uſe cannot have any Being. | 

And in the ſame manner in all Caſes where the Uſe is not to riſe but upon 
a future Contingent : And what god all this Statute do, if cheſe leaping 
Uſes ſhall ariſe without being impeached » Nothing, but always nouriſh a 
Uiper in the Folom of the Law, which is quite againſt che intent of the Bas 
kers of the Dtatute, 

The Law was made to preſerve Peace amongſt the Subjects, and to aſſure their 
Poſſeſſions, as many other Statutes did, that were made about this time, as the 
Statutes of Fines, Wills, and others. But if the Expoſition of this Statute (hall 
be as the other ſide hath taken it, it will make the Confuſion which will happen 
thereupon intolerable, and much worſe than it was before the Statute was made, 
and (as Malſh ſaid) it no Aſſurance can be made to be torcible againſt a contin- 
gent Uſe, this will make it worſe than it was before. 

And he ſaid, that it was not to be compared to the intereſt of Lands to begin at 
a time to come, nor to the Caſe where a Man deviſe that his Land ſhall be fold, 
in which Caſc, he {hall not be impeached by any manner of Aflurance, to be made 
in the mean time by the Heir, and the reaſon is, becauſe the Vendee takes by the 
Will under the Eltate of the Heir, and not by the Sale, and therefore upon the 
matter, he conceived that the Flaintiff ought to be barred. | 


Periam ſaid, That Uſes were at Common Law, and to prove it, he vouched 
24 h. 8. abridged in Bꝛok. And he ſaid, That there have been always Truſts, 
Ergo, Uſes ab initio, but they had not ſuch eſtimation at the beginning as they 
have had by continuance of time, and ſo it was of Copy-holds : And theſe Uſes 
at Common Law bind but in privity according to the Truſt, but do not bind in 
the Poſſeſſion of him who cometh to the Land in the Poſt t But now by the Sta- 
tute all Truſts are gone, and the Eſtate of the Land it ſelf transferred to the Uſe, 
and now the Uſe guides the Land, and not the Land the Uſe. 

And the Statute did not intend to deſtroy any Uſe, but to bring it back to 
the Poſſeſſion, according to the courſe of the Common Law, and to avoid the 
Fraud. 

And as before the Statute the Uſe it (elf in ſuch a Caſe of Contingency was in 
Obeyance for the time, ſo now the Eſtate it ſelf is in Obeyance by the Statute, 
which wills, that he (hall now have an Eſtate in the Land it (elf, of ſuch a qua- 
lity as he had before in the Uſe 3 for the Statute puts all clearly out of the Feoffees, 
and it is not inconvenient to have a Poſſeſſion ſo to a contingent Uſe, and if it had 
not been in the words of the Statute, yet (as hath been ſaid) it ſhall be ſo taken 
by the intent of the Statute 3 for it never was the intent of the Makers of the Sta- 
tute todo wrong to any by means of the Statute, And therefore he put the Caſe 
of Cramner, who made a Feoffment to the uſe of himſclf for his life, and after 
his deceaſe to the uſe of his Executors for years, this Eſtate for years is not now 
veſted in any, becauſe a Man cannot have an Executor during his life, and yet it 
remains as in the cuſtody of the Law, until there are Executors to take it. 


And he ſaid, that the Caſe of the Lady Bꝛay was as ſtrong to prove the Caſe 
m queſtion. to be, as he takes it, which cannot be anſwered, for if ſhe had married 
with the Lord Bꝛap by the Aſſent of the Council aſſigned for it, according to the 
Agreement, ſhe had taken an Eſtate by the Contingency, but in as much as ſhe 
did not do it, it was otherwiſe. | 

And we are to conſider well, what we do in this Caſe, it is a Tree, the 
Branches whereof over-ſhadow all the Poſſeſſions of the Realm in effect, for 
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the Eſtates and Leaſes in manner of all ſtand upon thoſe Aſſurances to Uſes, and 
to pull up ſuch a Tree by the Roots, is to put all the Realm in a Contuſion, and 
therefore if there be any miſchief therein, it is better to help it by Parliament, 
than to alter it by Judgment. And fo upon the whole matter, I conceive that 
Judgment ought to be given for the Plaintiff. | 

Anderſon, That an Uſe was not at Common Law, tor the Common Law had 
no reſpe& to it, but to the Feoffee, and it was the Perlon who by the Law had 
any thing to do in the Land, and not Ceſtup que Uſe, tor he might puniſh Ces 
ſup que Uſe for his medling with the Land, and Ceſtuy que Ule had no Re- 
medy againſt him by no means; But by Subpcœ na in che Court of Conſcience. 


And further, an Uſe being limited to another in Fee, no Uſe can be limi- 
ted further thereupon foz any Eſtate. And it hath ben well ſaid, that the 
letter of the Statute of 27 H. 8. did not tend to execute this Uſe which was 
not in Eſſe, and fo2 the intent thereof that it did not tend to execute any cons 
tingent Uſe until that it happen, which is pꝛoved by the Caſe, that an Eſtate 
foz years being aſſigned over, oz granted to an Uſe, the Uſe of this is not ex⸗ 
ecuted by the Statute of 27 H. 8. as it was agred about 27 Eliz. and what 
was the reaſon in the Caſe, but becauſe there was not any Deiſin in the Uſe, 
but only a Poſſeſſion to the Uſe 2 whereby the wozds of the Statute are much 
to be regarded, And here how can there be a Dciſin to the Uſe which is not 2 
it cannot be, and therefoze foz the like reaſon, as in the other Caſe, it is ne- 
ver executed, no? ſhall be removed by means of ſuch an Uſe, until it happen- 
eth to be an Uſe in Eſſe. | 

And foz Brent's Caſe, A have always taken the better Opinion to be, that 
the Wife cannot take in the Caſe foz the mean Diſturbance, notwithſtanding 
the Judgment which is entred thereupon, which was by Allent of the Parties 
aud given only upon a Default made after an Adjournment upon the Demur- 
xer,foz he ſaid, that he had vie wed the Roll thereof on purpoſe;and if it be, that 
ſuch a contingent Uſe be not executed until it happenech to be in Eſſe, here it 
appeareth, that by the Feoffment Chriſtopher is in of another Eſtate which 
was not ſubject to the Uſe, becauſe he is in by Fozfeiture and Wzong made 
to this Eſtate, and therefoze not bound to the Uſe in Contingency, although 
he made it without Conſideration, and although he had notice of this contin- 


gent Uſe, and therefoze this contingent Uſe utterly defeated befoze it had any 


eing. 

But in all the Caſes put on the other ſide, it doth not appear that there 
was anp thing done in diſturbance of theſe mediate Uſes befoze they happen- 
ed, and therefoze not to be compared to this Caſe, whereby he conceived that 
the Plainciff ought to be barred, 

Popham ſaid, That in as much as the manner of Aſſurance made by Sir Riz 
chard Chudltigh may ſcem ſtrange, and in ſome manner to touch the Reputation 
of the aid Sir Richard (who was a grave and honeſt Gentleman) to thoſe who 
hear it, and do not know the reaſon why he did it, which I remember to be 
this as I have heard, to wit, That the ſaid Chziſtopher had killed one Buller 2 
Gentleman of good Reputation, whereupon he fled into France, and the ſaid Six 
Richard doubting what would become of his Eſtate, it he ſhould die before he had 
ſetled his Land, and yet having a defue to have power to undo the Aſſurance 
which he purpoſed to make, if he pleaſed, his Council then thought the beſt way 
to make and. deviſe the Aſſurance, ſo, that ſuch an Eſtate of Inheritance might 
thereby be in him, which could not deſcend to the faid Chaiftopher, and yet 
ſuch, that he might thereby undo the Aſſurance made by the Recovery when he 
pleaſed, and yet fuch alſo as ſhould never take effect in any of the Iſſues of his 


other Wives, to the prejudice of his right Wives, becauſe he never had a purpoſe 
to marry with any of theſe Wives. 


And 
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And to that which hath bien couched by Periam, that this Limitation firſt 
made is a Fee - ſimple in Sir Richard, J conceive clearly the contrary, Foz if it 
ſhould be ſo, then no Uſe could be limited over upon this F&e-fimple, as hath 
been ſaid befoze, and therefoze all the Remainder of the Caſe had ben to no 
end; but he ſaid, that it was an Eſtate⸗tail ſpecial in Sir Richard, and denied 
the Opinion of Ayſcough taken ſo in 20 H.6.and this by reaſon of the Stat. of 
Donis conditionalibus, which wills Quod voluntas donatoris ſecundum formam 
doni in charta doni manifelte expreſſam de cætero obſervetur. And here it is 
expꝛels, that the Heirs of Dir Richard begotten upon any of the ſaid Wives 
ſhall have the Land, and thereby it ſhall be under ſtod chat his Peirs ſhall be 


intended by common Jntendment the Yeirs by him, To which Opinion 
Anderſon agreed, 


And for the matter, Popham conceived clcarly that there was not any ſuch 
Uſe at Common Law as we commonly call an Uſe, and yet he acknowledged 
there were always Truſts at Common Law,; but every Trult is not to be faid an 
Uſe : for none will doubt but that a Truſt may be, and is many times put in others 
at this day, as upon Purchaſes made in other Men's names, and Aſſurances alſo up- 
on Truft, and yet we will not ſay that this is an Uſe, and without doubt fuch 
Trults were at Common Law, but not the Uſes aforeſaid, and the teaſon that mo- 
ved him to take the Law to be fo, was, that he had not ſeen any ancient Record, 
Scatute, or Book of Law, nor any Writing before the time of E. 3. which made 
any mention of this word Uſe; and if it had been at Common Law, without 
doubt (as they ſaid) ſome mention would have been made thereof. The reaſons 
which are alledged in 27 H. 8. and in the Caſe vouched 24 H. 8. that a Trutt was 
at Common Law is, by the one of them the Cauſa Patrimonii pꝛælocuti, which 
(as they pretend) ought to prove that there was a Truſt at Common Law. 


And the other the Statute of Parlbzidge, that the Lord in Caſe of Wards 


againſt Feoffments made by Colluſion, which Feoffments (they alledge) prove 
that a Truſt then was. 


To which it was ſaid, that the Gift made by a Woman to another, to the in- 
tent that he ſhall marry her, hath in it a Condition more properly implicd, to wit, 
that if he does not marry her, that ſhe ſhall have her Land back again, for which 
the Common Law gives her Remedy by the Action aforeſaid, for if it had been but a 
Truſt, no Remedy had been by the Common Law. 


And for the Statute of Marlbꝛidge the contrary thereunto is manifeſtly proved, 
for the Statute ſpeaks but of Feoffments made to Heirs Apparent or upon Conditi- 
on, or to the intent to enfeoff the Heir at his full Age, or the like, in which Caſes 
the Uſe always goes with the Poſſeſſions, and is not to the Feoffor: And the Sta- 
tute of 4 H. 7. was made in vain, which gives the Wardſhip of Ceſtup que uſe 
where no Will is declared, which had not been needful if Feoffments within the 
Statute of Parlbzidge had been faid to have been to Uſes. 


And without doubt if thoſe who made the Statute of Parlb2zidge had then had 
knowledge of theſe Feoffments to Uſes which were ſo miſchievous, and more than 
the other Feoffments by Collufion, they then would have provided Remedy for 
theſe Caſes of Uſes. 


Alſo the Statute de Religioſis ordains that Nec arte, nec ingenio, Lands ſhall 
not be conveyed in Po2tmain, and thereby it was conceived that a full Proviſion 
had been made againſt theſe Moztmains, and yet in 15 N. 2. Proviſion was 
made againſt Uſes conveyed in Poxtmain to Religious or other Corporations of 
which they took the Profits. 4 
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of the ancient Laws; therefoze it ſtands not with the ancient Common Law 
of the Realm, as all che Parliament tok it, which is moze to be regarded 
than any Bok vouched. But ſ& how, and when they began and crept in at 
Common Law, and it ſhall be eaſily perceived (as it hath been well ſaid by 
ſome of thoſe who argued to this Point at the beginning) that they began by 
two means, to wit, by Fraud, and by Fear. And he ſaid, that che firſt Bok 
which he had ſeen in all the Boks of the Law, which tend to an Uſe, is the 
Caſe of 8 Aſſiſe, which makes mention that the Conuſee of a Fine entred in- 
to the Land in the Right of another, which is to be taken to another's Uſe. 
And in the Quadrageiſimas of Edw. 3. mention is made of the Feoffees of the 
Lozd Burglaſh, who ſued to the King by Petition, and by the Statute of 50 E. 
3. cap. 6. mention is made that divers gave their Lands to their Friends to 
have the Pꝛofits, and afterwards fled to pꝛivileged places, and lived there to 
the hindzance of their Creditozsz And therefoze it was pꝛovided that in fuch 
a Caſe Execution ſhall be made, as if no ſuch Aſſurance had been made. Aud 
by 2 R. 2. theſe are called Feoffments to Uſes, and made by Craft to deceive 
Credito2s, and there is the firſt mention which is made in any Statute of the 
Wozd (Uſe: ) So Fraud hath been always the chief foundation of theſe Uſes, 
pet in time they began to have ſome Credit in the Law. And this was when 
Men ſaw that the Court of Conſcience gave Remedy in theſe Caſes againſt 
ſuch who had not the Conſcience themſelves toperfozm the Truſt put in them, 
and to take away the danger which happened to an infinite number of god 
Subjects, upon the Garboyls which happened between the time of E. 3. and 
that of King H. 7. cauſed that in effec, all the Poſſeſſions of the Realm were 
put in Feoffments to Ales. And the firſt Caſe in the Law which ſpeaks of 
this wozd (Uſe) which he ever ſaw was (as he ſaid) in 5 H. 4. And the like 
Caſe by Gaſcoign, 7 H. 4. no Remedy is given by the Law foz Celiuy que uſe, 
and afterwards it crept into the Law as appeareth, pet as an Crro of long 
time uſed : And if befoze the Statute of 27 H. 8. a Leaſe had been made foz 
life, the Remainder in Fee to the uſe of B. fo2 life, the Remainder co the 
uſe of the firſt Don of the laid B. and ſo further as here: 


If the Tenant for life had made a Feoffment in Fee to a Stranger, and had not 
given the Stranger notice of the Uſe, and all this were without Conſideration, 
and afterwards he in the Remainder in Fee to the Uſe had releaſed all his Right to 
the (aid Stranger, every one of them had been hereby without Remedy for their 
Uſes : Were the Son of B. bozn befoze oz after this Mzong done: So if it 
were at Common Law befoze this Statute as hath been well laid, and the 
Law being ſo befoze this Statute, then he ſaid it was to be ſeen what was to 
be done in the Caſe after the Statute, which will ſtand altogether upon this, 
what will become of theſe contingent Uſes to the Sons not boꝛn at the time 
of the ſaid Feoffment made by Sir John Saintleger and his Co-feoffees, by this 
Statute of 27 H. 8. and it ſeems to him clearly that no Poſſeſſion is executed 
to any contingent Uſe by this Dtatute, until it comes in Being; andthat as 
the Cale is here and in ſome other ſpecial Caſes it ſhall never be executed: 
And one cauſe why ſuch a contingent Ule ſhall not be executed, is, becauſe ic 
doth not ſtand with the letter of the Law, but rather is againſt the letter. 
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Another Cauſe is, becauſe it is utterly againſt the intent of the Lawtoers If 
ecute it, as the Caſe is here. It dach not ſtand with the letter of the Dtatnte, 1 
fo; this is, Where any Perſon or Perſons ſtand ſeiſed to the uſe of any other Per- | 
ſon or Perſons, c. And it is clear that none can ſtand ſeiſed to the uſe of him | 
who is not, neicher can he who is not in rerum natura have any Ule, therefoze 
the Caſe here doth not ſtand with the letter of the Statute to be now executcey,: 

And further, the words following are, chat in every ſuch Caſe, every Perſon | 
who hath ſuch an Uſe in Fee- ſimple, Fee-tail, tor life, for years, cc. or other- ( 
wiſe in Remainder or Reverſion ſhall ſtand hereatter ſeiſed and adjudged in lawful | 
Eſtate and Poſſeſſion of the Lands, c. of ſuch an Eftate as he had in the Uſe : 
The woꝛds then in the Statute being ſo pzecile as they ſtand, to wit, that in 

ſuch Cale he who hath ſuch an Uſe ſhall have che Polleſſion erecuted of ſich 
an Eſtate as he had in the Uſe, excludes all other who are not in it, td have it 
to be executed until that they happen to be in the ſame Cale as of that which 
the Statute ſpeaks. And it they had intended to have the Poſſeſſion to be er- 
ecuted and transferred from the Feoffes to theſe contingent Uſes, they would | 
have made ſome mention thereof as well as they did ok Reverſlons and Re- | 
mainders, and they vid not leave there, but mention this again, co wit, that | | 


the Eſtate, Right, Title andPoſſefſions which was in ſuch Perfon oz Per- 
ſons which were ſeiſed co the ule of any ſuch Perſon 02 Perſons, ſhall be here- 
after clearly adjudged in him, oz thole that had oz have ſuch Uſe accozding to 
ſuch quality, manner, fozm and condition as he had befoze the Uſe which was 
in them, by which it appeareth plainly, that the Night and Poſleffion of the 
Feoffee (hall not be vcted in oz co aup, until that he hach the the Uce it ſelf ; 
foz it is ſaid, that it ſhall be in him, therefoze they ought to have ſomething 
in the Uſe by the very expꝛels Letter of the Statuce, befoze any thing of the 
Poſſeſſion ſhall be executed oz transferred by this Dratuce-from che Feoffe to 
Ceſtuy que uſe : And how can this be (aid to be wichin the letter ot the @:a- 
tute, which hath ſo many and fo p2eciſe wozds aud dzanches agaiuſt it. And 
therekoze it is clear, that if che Feoffae. to Uſe were ſeiled at the time of ma- 
king of this Statute, that the Uſe ſhall not be executed by this Atatute, un⸗ 
til there be a Regreſs made by the :Feoffse, oz in his Right to tevive the fo2- 
mer Uſe, and it had been out of the letter of the Statut. } 

Put to this J lap, that how pꝛeciſe ſocver the Letter is againſt the Erecu- 
tion of theſe contingent Uſes, the intent thereof is yet moze ſtrong and pze- 
tile againſt them, which J will pꝛove clearly by. che @catute it ſelf; which is 
of greater Authoricy than the particular Opinion oz Conceit of any Judge 
whomſoever, foz it is the Judgment of all the Judges, and all the Realm alſo 
which ought to bind all, and to which all ought to give Credit. And to take 
the intent, the Statute was full that it was made (as is reherſed) foz the Diſs 
inherilon which befoze was ta true Peirs 3. fo2 the defect. which beſoze was in 
the allurance of Purchaſes, fox the Pilchiefs, in regard befoze Men did not 
know (by reaſon of theſe Uſes) againſt whom tobzing their Actions to recover 
their Rights. To avoid Perjupp chat it ſhould not be ſo common as lit was, 
þy reaſon of the maintenance and ſuppoꝛt of theſe. ſecret Uſes, fox the reliefof 

s Ring and other Lo2ds, as to their Eſcheats, Fozfeitures, Wardſhips, | 
Releaſes, and the like, foz the miſchief which befoze happened to Tenants 
by the Courcefie, aud in Dower;.bpreafon of theſe Eſtates in Ute; and final- 
ly foz the great Juconveniences which happened by reaſon of them, to the 
great trouble and unquiet of the People: Theſe were the great milchiels 
that were befoze the. making of the Þcatuite, and thele were the things fo: 
which the Statute intended to pzovide:Remedp, and if the Expoſition Hall be 
as hach been on tho other fide, theſe mifchiefs ſhall be on every part moze mils 
chievous by much; than it:was/befoze che making of the Statute, and that in 
ſuch a manner, that it ſhall be impofſible co help any of them but by Par- 
liament 3 whereas always che god and true Conftruction of a Dtatute = to 
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conftrain it, ſo that it ſhall give Remedy to the miſchief which was befoze, 
and not to make it moze miſchievous, and therefoze examine it by Parts. 

And as to the Diſ-inheriſon of two Heirs, it appears now that by ſuch Ex⸗ 
polition moze inconveniences will ariſe, and that in a moze dangerous degree 
than befoze the Statute 3 foy befoze, fo2 the Uſe the Heir had his Remedy in 
Conſcience accozding to the Truſt, and he might have made a Diſpoſition of 
the Land it ſelf, by the Statute of R. 3. as an Owner, foz the advancemenc 
of his Wife and Childzen, and foz payment of his Debts, and the like. Eut 
as the Caſe is now uſed by means of theſe Perpetuities (as they are called) if 
the Expoſition of the other ſide ſhall hold place, the true Yeir ſhall not only 
be continually in danger to loſe his Inheritance, but by them the very Bowels 
of Nature it ſelf ſhall come to be divided, and as went in pieces, foz by rea- 
ſon of theſe the Jnheritants themſelves cannot make any competent Pzoviſt- 
on foz the Advancement of their Wives, Daughters, oz poungeſt Sons, as 
every one accoꝛding to the courſe of Nature ought to do, noz by reaſon of this 
can he redem himſelf if he were taken Pziſoner : And this will make Diſo- 
bedience in Childꝛen to their Parents, when they ſe that they ſhall have their 
Patrimony againft their Will, whereby ſuch Childzen often times become 
unnatural and diſſolute, of which J in my time have ſ&@n many unnatural, 
dangerous and fearful Conſequences, not convenient to be ſpoken ok. And 
it ſtays not there, but it cauſeth moztal debate (as to Elod) between Couſin 
and Couſin, Bꝛother and 1Bzother, and not ſo only, but between the Father 
himſelf and his Childzed, of which every one of us have ſeen the experience, 
foz the one ought to be as a watch upon the other, to ſee when any thing hap- 
pen to be done, to give him advantage to diſ-inherit the very true Owner. 


And Jap, that it is impoſſible that any can keep his Poſſeſſtons which hath 
them tied with theſe Perpetuities, if the Expoſition of the Statute ſhould hold 
plate which the other five hath made. And J affirm pꝛecilelp, that there is 
not any one in England who hath had ſuch Poſſeſſions ſo bound by Deſcent of 
Inheritance by five years of any value, but that he hath loft all, oz part of his 
ſaid Land at this time, Het him be never ſo pꝛeciſe in making his Aſſurances, 
and pet he is not ſure to have one skilful in the Law always at his Elbow 
when he is to meddle with his Land, And therefvze J put but this Caſe, 


One who hath ſuch z Perpetuity with power to make Leaſes, rendring the an- 
cient Rent, or more, hath two Farms, either of them of the ancient Rent of 208. 
a year, but the one is worth 60 l. a year, and the other but 20 l. theſe are in 
hand to be better together, rendring 53 8. 4. fon both together, therefore he hath' 
loſt all, or part of his Land, according to that 'of which the Perpetuity is 3 ſo it 
is evident that it will happen to be more; miſchievous in time to come, and there- 
fore by this Expoſition much more to tle Diſ-inheriſon of the Heir, than it was 
before the making of this Statute. And which is more miſchievous, if a Feme 
putein happen to be in ſuch an Houſe who happen to have Children in Adultery, 


; theſe Baſtards (hall have the Land againſt the Will of the Father, to the utter diſ- 


inheriſon of the true Heirs, and againſt the intent of him who made the Limitati- 
on, by which we may ſee the juſt Judgment of God upon theſe who attempt by 
Humane Policy to circumvent the Divine Providence of God for the time to come 3 


and of this alſo I have ſeen an Example. 

And now to the Miſchief, 'that Men do nat know againſt whom to bring 
their Actions to ſue for their Rights, and it is clear, that now by ſuch an Ex- 
poſition they ſhall be now in much | worſe Condition than they were before, 
for before the Action was given againſt him who received the Profits, which 
is now gone by this Statute in the Caſes of Free-hold, and therefore if the o- 
ther Expoſition (hall hold place, it is clear that until the Statute of 13 Eliz. 
Men 
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Men might have been by means of this Statute put out of all Remedy to recover 
their Rights by any manner of Action, as ſome put it in practice, as to make 
Feoffments to the uſe of the Feoffor, and his Heirs, until any intend to bring an 
Action againſt him for this Land, and then over to others upon the like Limita- 
tion, with a Proviſo to make it void at his pleaſure, and the like, and what miſ- 
chief ſhall then be for the time upon ſuch an Expoſition ? ſuch, that Juſtice there- 
by cannot be done to the Subject; and what an abſurdity ſhall it be to (ay, that 
ſuch an Expoſition can ſtand with the intent of the Makers of the Law? 


And to that which hath ben argued on the other ſide, and firſt to that which 


was laid by Walmſley, That the Right, Eſtate and Poſſeſſion is wholly out of 
the Feoffee, and veſted to the Uſes. which have their Being by the Statute, and 
that upon the Contingents-happening, their Eſtates uncouple and give place to the 
contingent Uſe then executed, and that the Execution thereof ſhall be by a Poſ- 
ſeſſion drawn to it out of the Paſſeſſion which was before executed by the Statute 
in another: I ſay, that this Statute can by no means have ſuch an Expotition for 
this is as much as to ſay, that an Uſe may ariſe upon an Uſe, contrary to what is 
adjudged, 36 H. 8. That a Bargain and Sale by a Decd indented, and cnrolled, 
cannot be at this day of Land to one, to the Uſe of another. | 


And if a Man enſeoff another to the uſe of J. S. and his Heirs, and it J. . pay 
ſuch a ſum, that then the (aid J. BS. and his Heirs thall be ſeiſed ot the fame Land 
to the uſe of the (aid J. Q. and the Heirs of his Body: J. N. pays the Money, 
yet the Uſe doth not riſe out of the Poſſcſſion of the ſaid J. D. But it it had been, 
that upon the payment the firſt Feoffee and his Heirs (hall ſtand (cited to the uſe 
of the ſaid J. N. and the Heirs of his Body, it ſhall be otherwiſe 3 therefore ſome- 
thing remains to the firſt Feoffee in the Judgment ot the Law. 


And I remember, that when I was a Counſellor at Law in the time of the Lord 
Dyer, where a Feoffment was made to the uſe of one for life, with Remainders 
over, with reſtraint to alien, and with power given to Tenant for life to make 
Leaſes for one and twenty years, or three Lives, it was much doubted whether 
this power ſo limited to him without words in the Aſſurance that the Feoffee and 
his Heirs (hall ſtand ſeiſed to theſe Uſes, ſhall be good to make ſuch Leaſes, or not? 
And therefore ſuppoſe that a Man bargains and ſells Land to one for his lite by 
Deed indented and enrolled, and make therein a Pꝛoviſo, that the Tenant for 
life may make ſuch Leaſes, this is to no purpoſe as to power to make a Leaſe, but 
the ſtrongeſt Caſe. which he put was, that of 30 H. 8. which I agreed to be Law, 
as it is there put, whether it were before or after the Statute of 27 . 8. for it is 
not there put that the Feoffment was made upon any Conſideration to the Stran- 
ger, in which Caſe, although he had no notice of the firſt Covenant, yet in ſuch 
a Caſe he ſhall take the Poſſeſſion ſubject to the Uſe, to which it was bound by 
the preſent Covenant: But it you conſider the Caſe well, you (hall ſee that it was 
a Caſe before the Statute, for it followeth preſently in the ſame Caſe, that it is 
there ſaid, that it is not like the Caſe where the Feoffees in Uſe ſell the Land to 
one who hath no notice of the fxft Uſe, whereby it appeareth that it was a Caſe 
before the Statute, for otherwiſe there had been no cauſe to have ſpoken then of 
the Feoffees to an Uſe, and by the ſame it appearcth, if the Covenanter had bar- 
gained and fold the Land to another, the ſame Uſe had never riſen upon the Co- 
venant, and therefore it is clear againſt the Law, that the Poſſeſſion ſhall be bound 
with ſuch an Uſe in whoſoevers hand it comes. 


And to that which Periam ſaid, in the Caſe of theſe contingent Uſes, they 
ſhall now by the Statute be in the ſame degree, as if Land it ſelf had been ſo 
conveyed 3 and that now the Land ſhall be in C Ponta inſtead of the Uſe, and 
that by ſuch manner it ſhall be executed, and that by ſuch means all is utterly ** 
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of the Feoffees, becauſe the Statute was made to determine all matter of Truſt to be 
hereafter repoſed in any Feoffee : this is well ſpoken, but not well proved; for 
as I have ſaid before, it is an Expoſition quite contrary to the letter and intention 
of the Law. And I agree, as hath been ſaid, if there be none to take the Uſe at 
the time that it falleth to be in Poſſeſſion, according to the Limitation, that he ſhall 
never take it afterwards, no more of an Uſe upon the Statute than of an Uſe at 
Common Law: As if an Uſe be limitted for life, the Remainder to the right Heirs 
of J. B. if the Eſtate for life be determined in the life of J. D. the Remainder 
ſhall never veſt afterwards in the right Heirs of J. O. no more than if an Eſtate 
had been ſo made: But this makes for me, to wit, that the Eſtate upon the Uſes 
executed by the Statute, ſhall be of the ſame condition as Eſtates in Poſſeſſion were 
at Common Law, and that they being executed ought alſo to be ſuch, of which 
the Common Law makes Allowance. 

And by way of Argument, I agree for the time that it is, as hath been ſaid by 
them who maintain that an Uſe may be in ſuſpence, as to that which is an Uſe 
in its proper nature, for it is not properly ſaid an Uſe, until that it be ſaid in Eſſe, 
to take the Profits themſelves : But I am to return this Argument againſt him 
who made it; for if it be ſo, the Uſe can never be in ſuſpence, and it fo, it fol- 
lows that no Poſſeſſion by means of any ſuch Uſe can be in ſuſpence, but ſtays 
where it was before to be executed when the Uſe happens to be in Being, 

But as to that, that a Reverſion or Remainder may be of that which we call an 
Ute, fo alſo may ſuch an Uſe be in ſuſpence in the ſame manner as the Poſſeſſion 
it (elf, but not otherwiſe. 


And as to Cramner's Caſe fozmerly put, the Law is ſo, becauſe nothing 
appeareth in the Caſe to be done, to the diſturbance of this contingent Uſe in 
the interim befo2e it happen. But upon the Cale put of the Lady Bray, ups 
on which it hath ſo ſtrongly relted, it was thus, 


The Lord Bray made an Aſſurance of certain Lands, to the uſe of certain of 
his Council, until the Son of the ſaid Lord Bzay ſhould come to the age of.21 
years, for the Livelyhood of the ſaid Son, and of ſuch a Wife as he ſhall marry 
with the aſſent of the ſaid Council, and then to the uſe of the ſaid Son and of the 
ſaid Wife, and of the Heirs of the Body of the ſaid Son: The Father dies, the Son 
was become in Ward to the King, after which one of the (aid Counſellors dies, 
the King grants over the Wardſhip of the ſaid Son, after which the ſaid Lord Bꝛap 
by the aſſent of his Guardian, and of the ſurviving Counſellors marries the Daugh- 
ter of the then Earl of Shzewsburp, after which the Husband aliens the ſame 
Land to one Butler, and dies, and upon Action brought by the ſaid Lady againſt 
the (aid Butler for the ſame Land, ſhe was barred by Judgment, and upon what 
reaſon ? becauſe ſhe was not a Perſon known when the Statute was made, which 
muſt be in every Caſe of a Freehold in Demeſn, as well in caſe of an Uſe, as in 
caſe of a Poſſeſſion. 5 | 

And therekoze a Leaſe fo2 years, the Remainder to the Peirs of I. S. then 
living, is not god, and the lame Law of an Uſe. And ſo it was agreed by 
all the Juſtices very latelp in the Caſe of the Carl of Bedford, but in theſe 
Caſes it remaineth to the Feoffoz 3 and becauſe it doth not appear at the time 
of the Allurance who ſhall be the Wife of the ſaid Bon, ſo that there was 
not any to take the pzeſent F2&e-hold by name of the Wife of the Son, he 
takes nothing by the Aſſurance, but this Reaſon makes foz our ſide ; to wit, 
That if there were none to take the Free-hold in Demeſn from the Uſe, when it 
falleth, he ſhall never take it. 

The other Reaſon in this Caſe was, becauſe ſhe was not married by the 
conſent of all che Counſellozs, foz that one was dead, noꝛ accozding to the 
power given by the Agreement, but by the Authozicy of the Guardian, that 
the power which the Father hd upon his Bon was ceaſed, 

And 
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And Nota, That by a Diſſeiſin the contingent uſe may be diſturbed of his Ex- 


ecution; but there by the regreſs of the Feoffœ oz his Heirs when the Con- 
tingent happen it may be evived to be executed: But by the Releaſe of the 
Feoffæ oz his Heirs, the Contingent in ſuch a Caſe by Popham is barred of 
all poſſibility at any time to be executed. 4 

And to that which hach been laid, chat the general and univerſal Alluran⸗ 
ces of Pen throughout all the Realm at this day are by means of Uſes, and 
that it ſhall be a great deal of danger and inconvenience to dꝛaw chem now in 
queſtion or doubt, and that it now trencheth upon all the Poſſeiſtons of the 
Realm, and therefoze it ſhall be to dangerous co pull up ſuch Trees by the 
Rots, the Bꝛanches whereof are ſuch, and ſo long ſpzead, that they overs 
ſhadow the whole Realm, 

Popham ſatd, That they were not utterly againſt Uſes, but only againſt thoſe, 


and this part of them which will not ſtand with the publick Weal ot the Realm, 


and which being executed ſhall make ſuch an Eitate which cannot ſtand with 
Common Law of the Realm, or the true purport ot the Statute 3 and therctore 
he ſaid, that it was but to prune and- cut off the rotten and corrupt Branches of 
this Tree, to wit, that thoſe which had nor their Subſtance from the true Sap, nor 
from the ancient Law of the Realm, nor from the meaning of the Statute, and 
ſo to reduce the Tree to its Beauty and Perfection. 


The ſame Reaſon he ſaid, might have been made in the time of Edw. 4. 
againſt thoſe Arguments which were made to niaintain the common Recove- 
ries to bar Eſtates Tail. But if ſuch a Reaſon had been then made, it would 
have been taken fo2 a bare Conceit and meer Trifle, and pet Uſes were never 
mo2e common than T:iates Tail were between the Dtatute of Donis conditio- 
nalibus, and the ſaid time of E. 4. But the grave Judges then ſaw what great 
trouble happened amongſt the People by means of Intails, and what inſecu- 
rity happened by means thereof to true Purchaſo2s, fo2 whole ſecurity no- 
thing was befoze found (as we may ſce by our Boks) but collateral Warran- 
tp, 02 infinite delay by Uoucher ; and thus did the Judges of this time lok 
molt deeply into it, whereupon, upon the very Rules of Law it was found 
that by common Recovery with Uouchers theſe Eſtates Tail might be bar- 
red, which hath been great cauſe of muchquiet in the Land until this dap, chat 
now it begins to be ſo much troubled with the Caſes of Uſes, foy which it is 
alſo neceſſary to pꝛovide a lawful Remedy. 

But he ſaid plainly, That if the Expoſition made on the other ſide ſhal) take 
place, it will bring in with it fo many miſchiefs and conveniences to the uni- 
verſal diſquiet ot the Realm, that it will caſt the waole Commonwealth into a 
Sea of Troubles, and endanger it with utter confuſion and drowning. 

And to that which was ſaid, That a Remainder tothe right Heirs of J. B. or 
to the Heirs of the Body of J. ©. or to the firſt Son, as here are, ſo in the cuſtody 
of the Law that they cannot be drawn out, and that therefore no Forteiture can 
be made by the Feoffment made by him who hath the particular Eſtate. 

To that he ſaid, That a Diſſeiſin made to the particular Eſtate for lite draws 
out ſuch Remainders to the right Heirs, as is proved expreſly by 3Y.6, where 
it is holden, that a Collateral Warranty bars ſuch a Remainder in Obeyance after 
2Liſſeiſin 

And by Gaſcoigne, 7 H. 4. If ſuch a Tenant for life makes a Feoffinent in Fee, 
it 15a Forfeiture, but he conceived that in the lite time of J. D. none can enter 
for it, but this is not Law 3 and when by the Feoffment the particular Eſtate is 
quite gone in Poſſeſſion, and in Right alſo, the Remainder thall never take effect, 
by the very Rules of Littleton, 

And by 27 H. 7. which is, That the Remainder cannot be, unleſs there be 
an Eltate upon which it may have dependency, which there it cannot; but in the 
Caſc of a Diſſeiſin made to a particular Eſtate, it is otherwiſe, becauſc there the 
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Eſtate remains in Right. And to ſay that it (hall not be a Forfeiture, becauſe the 
Feoffment was made to Chziſtopher, who then had the Fee - ſimple which was li- 
mited to the right Heirs of Sir Richard Chuvleigh, this is not ſo, for by 41 E. 3. 
The Tenant for life himſelf, who alſo had a Remainder in Fee-fimple in himſcſt, 
depending, upon a mean Eſtate Tail in another made a Feoffment, and by it com- 
mitted a Forfeiture to him in the Remainder in Tail. 

But if Tenant for Life, Remainder in Tail, Remainder in Fee, enfeoff him in 
the Remainder in Tail, this is a Surrender of his Eſtate for the immediate Eſtate 
which was in him; whereupon this Term, Judgment was given in the King's 
Bench tor Fraine the Defendant, againſt Dillon who was Plaintiff. And it is 
entred, Hill. 31 Cliz, Rot. 65. 
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10, AT the Scſſions holden at Newgate preſcutly after this Term the Cafe was 

this; one Bapnes with another came in the night time to a Tavern in 
London to drink, and after they had drank, the ſaid Waynes ſtole a Cup in 
which they drank in a Chamber of the ſame Houſc 3 the Owner of the ſaid Houle, 
his Wife and Servants then being alſo in the Houle, and the Cup being the Own- 
er's of the ſaid Tavern, whereupon he was indicted and committed, and this 
matter appeared in the Indictment, and agreed by Popham, Anderſon and Pe- 
riam, with the Recorder and Serjeanits at Law then being there, that this was 
not Burglary, and yet it was ſuch a Robbery, whereby he was ouſted of the bene- 
fit of his Clergy by the Statute of 5 CT, 6, cap. 9. and was hanged. 


Burzlary. 


11. A ND at the Seſſions then next enſuing then holden, upon one who had 
* ſtolen a Silver Baſon and Ewer of the then Biſhop of UWozcefter, and 
Sale made openly in the day in a Scrivener's Shop in London to a Stranger, the 
Queſtion was demanded of the Court whether the Property were changed by this 
Sale, ſo that the Biſhop ſhall not have his Plate again, becauſe it was alledged that 
they preſcribed that every one of their Shops in London are good Markets overt 
through all London every day in the Week but Sunday 3 But agreed by Pop⸗ 
in which caſe ham, Egerton, Anderſon, W2ian, and others skiltul in the Law then being there, 
Shops in Lon- that ſuch a general, Cuſtom is not good, and that this Sale made there, albeit it 
don are Mar- 4 Were openly in the Shop, ſo that every one paſſing by might ſee, it ſhall not bind 
8 end the Property as it ſhall: do in Market overt 3 for a Scrivener's and Cutler's Shop, 
or the like; is not proper for the Sale of Plate, nor a place to which men will go 
to ſeek for ſuch a thing loſt or ſtole; But a Gold-ſmith's Shop is the proper Shop 
for it, as the Draper's Shop is fox Woollen Cloth, or the Mercer's Shop for Silk, 
and the like: and to ſuch Men will go to ſeek for things of the like nature that 

are loſt or ſtollen, and not to a Scriveners Shop, or the like. 
And they agreed alſo that a private Sale made in the Shops which are proper to 
the nature of the thing ſold, ſo that the Paſſers by cannot in Reaſon ſee it in their 


paſſage, cannot bind, for Reaſon (upon which the Law is founded) will not ad- 
mit any ſuch Cuſtom, 


Hilary 
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Hill. 37 Elia. in the King f Bench. 
Weſtby verſus Skinner and Catcher. 


1. I Debt by Titus Weſtby Plaintiff, againſt Thomas Skinner and John see this Cate 
Catcher, late Sheriffs of London, Defendants, foz 440 l. upon Nihil in coke, z. Re. 
debet pleaded, and a ſpecial Uervic found, the Cafe appeared to be this, to port. 71.6. 
wit, One Anthony Buſtard with others, were bound in a Recognizance in the 
nature of a Statute- ſtaple of 440 l. to the Plaintiff, whereupon the Plaintiff ſued 
Exccution out of the Chancery againſt the (aid Anthony and the others that 
were bound with him for the Bodics, Goods and Lands of the (aid Obligors 
which Writ of Execution was delivered to the ſaid Defendants the Sth day of Priſoners in 
September, 30 Eliz. the Defendants then being Sheriffs of London, and the 28 1 
ſaid Anthony being then in Pewgate in Execution, in the Cuſtody of the ſaid over to * 
Defendants for 240 l. at the Suit ot one Robert Deighton, and that afterwards, new Sheriff by 
to wit, the 20th day of October in the fame year the ſaid Defendants were dif- Indenture, and 
charged and removed from their {aid Offices, and Pugh Offeley and Richard - "x 8 
@alconſtall were then made Sheriffs of London, and that the ſaid Anthony being cerein moved 
in Execution for the one and the other Debt, the ſaid Defendant the ſaid 20th 
day of October by Indenture delivered the ſaid Anthony to the ſaid new Sheriffs 
in Execution for the ſaid Debt of the ſaid Robert Deighton, not giving them any 
notice of the ſaid Execution made for the Plaintiff, and ſuffered the ſaid Antho- 
ny to go at large: And whether the Defendants ſhall be charged foz this El⸗ 
cape was the queſtion. 
And the Eſcape was alledged by the Declaration to be ſuffered by the ſaid 
Defendants the ſaid 2oth day of October, 30 Eliz. and it was moved by Tan- 
field, that the new Sheriffs ought to take notice of their P2iſoners remaining 
in the Goal, at their coming into their Office, at their peril, and ought to en- 
quite and ſearch fo the Cauſes that they then were in Cuſtody, and not to de- 
liver them of their own head without due courſe of Law. 
And he put the Caſe, That if the old Sheriff had been dead, in the mean 
time befoze the new Sheriffs had been made, ſhall this be an ercuſe to the new 
Sheriffs that they had no notice fo what cauſe this Anthony had been in Pꝛi⸗ 
fon, if they ſufler him to eſcape 2 And he ſaid that it ſhall not, no moze here; 
but per Curiam the new Sheriff ſhall not be charged with this Eſcape, as to 
the 440 l. of which they had no notice; fo2 if this Caſe which was pꝛivate in 
the knowledge of the ancient Sheriff only upon a Wait directed to them at the 
Suit of any Party, the new Sheriffs cannot by Indentment have any know- 
ledge, unlels it be given to them by the old Sheriffs, to whom the W2it of 
Execution was direccd and delivered, 
And the Caſe of one Dabridgecourt, who was Sheriff of Warwick, and 
Had one in Execution whom he kept in a p2ivate Pꝛilon by himſelf, fo; all his 
Executions in the Town of Warwick; and when he was diſcharged of his Df- 
fice, and anew Sheriff made, Dabridgecourt ſaidto the new Sheriff, That he 
had ſuch an one in Execution in his Cuſtody, and offered to the ſaid Sheriff to 
put him in the Indenture amongſt his other Priſoners delivered to the new She- 
riff, but would have had the ſaid old Sheriff to have ſent for the (aid new Sheriff 
to have taken him into his Cuſtody, but the new Sheriff refuſed to receive him, 
unleſs Dabzidgecourt would deliver him into the common Goal of the County, 
which was in the Town of Warwick, whereupon afterwards the Priſoner eſca- 
ped : And Dabridgecourt was charged with this Eſcape, and not the new She- 
riff, foz he is not compellable to take the Pꝛiſoners of the Delivery of the old 
Sheriff, but in the common Goal of the County, and the old Sheriff remains 
chargeable with the Pziſoner, until he be lawfully diſcharged of him, and if 
the Sheriff dies, the Party ſhall be rather at a pꝛejudice, than the new mrs 
| riff. 
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ſaid Skinner and Catcher are to be charged with the Elcape in the p2incipal 
Caſe, whercupon Judgment was given foz the Plaintiff, which was entred, 
Hill. 34 Eliz. Rot. 169. in the B. R. 


Fulwood verſus Ward. 


2. N a Wiit of Annuitp brought in the Common Pleas by George Ful- 


wood Plaintiff, againſt William Ward Defendant, the Caſe was thus. 

The Queen was ſeiſed of a Barn and Tithes ot Dtretton, in the County of 
Staffozd, tor the life of the Lord Paget, and being ſo ſciſcd, demiſed it by 
Letters Patents, dated 21 June, 29 Cltz, to the ſaid William Ward for 21 
years, whereupon the ſaid Ward by Writing dated, 30 June, 29 Cltz, gran- 
ted to the ſaid Plaintiff an Annuity or yearly Rent of 101, out of the. ſaid Bam 
and Tithes for 15 years then next*enſuing, payable yearly upon the 8th day of 
November, with Clauſe of Diſtreſs. The Lom Paget died the firit day of 
March, 32 Eliz and ſoz the Arrearages after his death, the Plaintiff bzoughe 
this Wit of Annuity, and fo2 the difticulty thereok in the Common Pleas, 
the Caſe came this Term to be argued befoze all the Juſticcs and 1Zarcus at 
Scrjcants Inn in Flcet-ſirect, where it was agreed by Walmitlcy, Fennor and 
Owen, that the Annuity was gone by the Determination ok his Cltate in 
the Land who made the Gant, fo2 they laid that pzeſcntly upen the Gzant 
made as befo2e it was a Rent-charge, fo by fuch a Rent granted in Fe, the 
Fee fall be in his Yeirs, albeit the Gzantee dics befoze any Election made; 
and luch a Rent is payable from the beginning at the Land, as appeareth by 
12 E. 4. 

And by Grant of Omnia, terras, tenementa, & hereditamenta, ſuch a Rent 
will paſs, ergo, it is a Rent-charge and not an Annuity until the Clectiou 
made, and by the Determination thereof in the nature of a Kent, the Electi⸗ 
on is gone, as by Babington and Martin, 9 H. 6. by the Recoverpof Land char⸗ 
ged with ſuch a Hent by elder Title, the Annuitp is gone as ic ſeems by their 
Opinion, and by them and by Littlcton upon a Rent-charge granted with 
Proviſo, that he Call not charge the Perſon of the G2anco2, it will ertlude 
the Charge of the Perſon, which pꝛoves that the Land is charged Oziginallp, 
and not the Perlen, foz otherwiſe the Proviſo weuld be void foz the Repug⸗ 
nancy; And ik ſo, whenſocver the Land is diſcharged, as by Purchaſe, Del⸗ 
cent, 02 the like, the Perſon therebp is alſo diſcharged, and therekoze the 
Judgment here shall be, that the Plaintiff fall be barred, 

Lut by the Click Auflices, chick Faron, and all the other Juſtices and Ea⸗ 
rous, the Plain:if ought to have Tudgment in thts Caſe to recover the An- 
unity, fo2 the Law gives him at the beginning an Clection to have it as a 
Kent oz an Annuity, which matter of Election ſhall not be taken from him, 
but by his own deed and folly, as in cale where he purchaſe part of the Land 
charged, in which caſe by his own Ac he hath excluded himſelf of his Electi⸗ 
on, Put ifa Feoffee upon Condition grant a Rent-charge, and p2eſenclp 
bzcak the Condition, whereupon the Feoffoz re-enter, ſhall not che Feoffee 
be charged by zit of Annuitp, ſurely it ſhall be againſt all reaſon chat he 
by his own Ac, without any folly of the Gzantce, ſhall exclude the Gzantee 
of his Clection which the Law gives at the beginning. 

And they denied the Opinion of 9 H. 6. to be Law; Vut if the Diſſeiſoz 
grant a Rent-charge to the Diſſeiſce out of the Land which he had by the 
Dilleiſin 
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Diſleiſſn by his Re⸗ entry, befoze the Annuicy bꝛought, the Annuitp is gone; 
foz this was his own Ac, pet in effec all of them agreed, that Prima tacie, 
it ſhall be caken as a Rent-charge, of which the Wife ſhall be endowed, as 
hath been ſaid, which paſs by Gzant of Omnia hereditamenta, and which is 
payable at the Land, but the reaſon is, becauſe it is erpzefly granted out of 
the Land, and alſo foz the pzeſumption of Law, that it is moze beneficial foz 
the Gꝛantee to have it in ſuch a degree, than in the other. Eut neither the 
pꝛeſumption of Law, noz the expꝛels Gant thereof as a Kent, ſhall not take 
away from the Gzantee the benefit of his Election, where no default was iv 
him, but that upon his Election he may make it to be otherwiſe, as ab initio. 
And therefoze by Popham, It a Rent-charge be granted in Tail, the Grantee 
may bring a Writ of Annuity, and thereby prejudice his Iſſue, becauſe that then 
it ſhall not be taken to be an Intail, but as a Fee-timple conditional, ab initio. 
And if a Termer for two years grant a Rent-charge in Fee, this as to the Land is 
but a Rent-charge for two years, and it he avow for it upon the Determination 
of the Term, the Rent is gone, but by way of Annuity it remains for ever, if it 
be granted for him and his Heirs, and Aﬀets deſcend from him who granted it. 


And if a Rent-charge be granted in Fee, and doth not ſay for him and his 
Heirs, if the Grantce brings his Writ of Annuity, the Heir ſhall never be charged 
therewith, yet if he had taken it as a Rent-charge, the Land had been charged 
with it in perpetuity. 

And by him the cauſe why the Proviſo that he ſhall not charge the Perſon of the 
Grantor upon the Grant of a Rent-charge is good, is, becauſe the Perſon is not 
expreſly charged by ſuch a Grant, but by Operation of Law. 

But in ſuch a Caſc, a Proviſo that he ſhall not charge his Land is meerly void 
for the Repugnancy, becauſe there the Land is expreſly charged by preciſe words, 
and therefore if it be expreſly compriſed in ſuch a Grant, that the Grantce may 
charge the Land, or the Perſor of the Grantor, at his Election; provided then 
afterwards that he ſhall charge his Perſon, is not good, Cauſa patet. 


And all agreed, that upon a Rent granted upon equality of Partition, oz fo2 
allowance of Dower, oꝛ foz recompence of a Title, an Annuity doch not lye, 
becauſe it is in ſatisfaction of a thing real, and therefoze ſhall not fall to a mats 
ter perſonal, but always remains of the ſame nature as the thing foꝛ which it 
is given. And afterwards the ſame Term Judgment was given in the Com- 
mon Bench, that the Plainciff ſhall recover, which is entred, &c. 

And in the ſame Cale Clark vouched that it was repozted by Benloes in his 
Bk of Repozts ; where a Rent was granted out of a Rectozy by the Par⸗ 
ſon who afterwards reſigned the Parſonage, that it was agreed in the Com- 
mon Pleas in his time, that pet a Mzit of Annuity lies againſt the Gzan⸗ 
to upon the ſame Gꝛant, to which all, who agreed on this part, agreed that 
it was Law, 5 
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3. 17 Treſpaſs bꝛought by John Butler againſt Thomas Baker and Thomas 8e this care 
Delves, fo; bzeaking his Cloſe, parcel of the Pannoz of Thoby, in the in coke 3. Re- 


County of Eſſex, upon a ſpecial Uerdid, the Caſe was thus. 

William Barners the Father was ſeiſed in his Demeſn as of Fee, of the Man- 
nor of Hinton in the County of Gloceſter, holden of the King by Knights Ser- 
vice in Capite, and being ſo ſeiſed, after the Marriage had between William 
his Son and Heir Apparent, and Elizabeth the Daughter of Thomas Eden El; 
in conlideration of the ſame Marriage, and for the Joynture of the ſaid Clizas 
beth, aſſured the ſaid Mannor of Yinton, to the uſe of the ſaid William * 
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Son, and Elizabeth his Wife, and the Heirs of their two Bodies lawfully begotten 
and dicd, by whoſe death the Reverſion alſo of the ſaid Mannors deſcended to 
the ſaid William the Son, whereby he was ſeiſed thereof accordingly, and being 
ſo ſciſed, and alſo ſeiſed of the Mannor of Thobp, in his Demctn as of Fee hol- 
den alſo of the Queen by Knights Service in Chief, and of certain Lands in Fob- 
bing in the ſaid County of Eſſex, which Land in Fobbing with the Mannor of 
Hinton, were the full third part of the value of all the Land of the ſaid William 
the Son, and he made his Will in Writing, whercby he deviſed to his ſaid Wife 
Clizabeth his ſaid Mannor of Thoby for her life, in ſatisfaction of all her Joyn- 
ture and Dower, upon condition, that if ſhe take to any other Joynture, that 
then the Deviſe to her thall be void, and after her deceaſe he deviſed that the ſaid 
Mannor ſhall remain tv Thomas his Son, and the Heirs Males of his Body, and 
for default of ſuch Iſſue, the Remainder to Thomas, Brother of the ſaid Milli⸗ 
am, for his Lite, the Renainder to his firſt, ſecond and third Son, and to the 
Heirs Males of their Bodies, and ſo to every other Iſſuc Male of his Body; and 
for default of ſuch Iflue, the Remaindcr to Leonard Larners his Brother, and 
to the Heirs Malcs of his Body, the Remainder to Richard Carners and the Heirs 
Males of his Body, the Kenainder to the right Heirs of the Devitor : William 
the Son dies, having Iſſue Thonſas his Son, and Gziſſell his Daughter, Wife to 
the laid Thomas Laker 3 the ſaid Elizabeth by Parol in Pais moved her Eſtate 
in the ſaid Mannor of Hinton, and after this entred into the ſaid Mannor of Tho⸗ 
by, after which the ſaid Elizabeth died, and Thomas the Son, and Thomas 
the Uncle died alſo without Iſſue Male, after which the ſaid Leonard took one 
Mary to Wite, and died, having Iſſue Anthony YLfarners, atter which the faid 
Mary took the ſaid John Eutler to Husband, and after this the ſaid Authony 
aligned to the ſaid Mary the ſaid Mannors of Zhoby, in allowance for all her 
Dower, whereby the ſaid John Butler as in the Right of his Wife entred into 
the ſaid Mannor of Thoby, whereby the ſaid Thomas Delves by the Command- 
ment of the ſaid Eaker entred into the ſaid Cloſe, of which the Action is brought 
as in Right of the ſaid Gzilell, and whether this Entry were lawful oz not, 
was the Queſtion, which was argued in the Court, in the time of the late 
102d Wray; and he, and Gawdy held ſtrongly that the Entry of the ſaid 
Delves was lawful, but Clench and Fennor held alwaps the contrary, where- 
upon it was adjourned into the Exchequer Chamber. 


Eut they all agreed, that the Waiver made by the ſaid Elizabeth by Pa- 
rol in pais, was a ſufficient Waiver of her Eſtate in Hinton, and the rather, 
becauſe of the Statute of 27 H. 8. cap. 10. the wozds of which are; That if 
the Joynture be made after the Marriage, that then the Wife ſurviving her Huſ- 
band may after his death refuſe to take ſuch Joynture. 

And now it was moved by Tanticld, that Judgment ought to be given fo 
the Plaintiff, foz by the Waiver of the Mike, the Inheritante of Hinton is 
now to be'ſaid wholly in the Yusband ab initio, aud therekoze that with Fob- 
bing being a whole third part of the whole Land which now is to be ſaid to be 
left to deſcend tothe Beir of the Deviſoz, as to Thoby ; is god fo2 the whole, 
and if ſo then no part thereof deſcends to Griſell, and therefoze the Entry of 
the laid Delves in her Right is w2ongful. + . - | 

Coke Attozney-general to the contrary, foz he laid, That it is to no pur- 
peſe to conſider what Eſtate the Deviſor had in the Mannor of Hinton, by reaſon 
ot this Waiver made by his Wife, ex poſt fado, after his death. Eut we are 
to ſee what Cate the Deviloz had in it in the view of the Law, at the time 
of his death bcfoze the Waiver, and accozding to it the Law ſhall adjudge 
that he had power to make his Deviſe by means of the Statute; and at this 
time none can adjudge another Eſtate in him but joyntly with his Mike, of 
which Eſtate he had no power to make any Diſpoſition, oz to deviſe it, oz to 
leave it foz the third part to his Heir, koz the Statute which is an Expla⸗ 

nato2p 
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natozy Law in this point) ſays, that he ought to be ſole ſeiſed in ſucha Caſe, 
And further the Statute of 34 H. 8. at the end, is, that the Land which vel⸗ 
cends immediately from the Deviloz ſhall be taken foz the third part, and 
this Land did not deſcend immediately, fo it ſurvived tothe Wife until ſhe 
waived it, andtherefoze this Land is not to be taken foz any third parc, which 
the Statute purpoſed to have been left to the Heir, and therefoze ſo much 
ſhall be taken from Thoby as with Fobbin ſhall be a third part to deſcend, 
whereby Griſell the Heir hath god Right yet to part of Thoby, and therefo2e 
the Entry of the ſaid Delves in her Right by Commandment of her Yusbany 
not wrongful. 

Periam Chief Baron, Clench, Clark, Walmſley and Fennor, That now by 
reaſon of the Waiver in the Deviſoz ſhall be ſole ſeiſed ab initio, fo2 che laid 
Elizabeth might have had Dower thereof, it ſhe would, as in the like Caſe it 
fs adjudged in 17 E. 3.6. and therefoze a ſole Seiſin in the Husband, and the 
Deſcent to the Heir in ſuch a Caſe upon the Waiver, ſhall take away the En⸗ 
try of him who hath Right to it. And therefoze the Cale now foz the Pan⸗ 
no; of Hinton is within the verp letter of the Statute, as well fo2 the ſole 
Dcilin which was in the Deviſs2, as foz the immediate Deſcent which was 
from the Deviloz to his Heir, and therefoze remains to the Heir foz a gay 
third part of the Inheritance of the Deviſoz, by the very Letter of the Sta⸗ 
tute, and if the Letter had not helped ic, pet it ſhall be helped by the purport 
and intent of the Statute, which ought to be liberally and favourably conſtru⸗ 
ed fo2 the benefit of the Subject, who befoze the Statute of Uſes might have 
diſpoſed of his whole Land by reaſon of Uſes by his Mill, and the Statute 
of 27 Hf. 8. excludes him thereof, and therefoze the Statute of 32 & 34 H. 8. 
are to be liberally expounded as to the Subject foz the two parts, and the ra- 
ther becauſe it appeareth by the Pꝛeamble of the Statute of 32 H.8. that it was 
made of the Liberality of the King, and becauſe that by 34 H. 8. it appear- 
eth that it was made to the intent that the Subject ſhall cake the advantage 
and benefit purpoſed by the King in the fozmer Statute, by all which ic ap- 
peareth (as they ſaid) that the ſaid Statutes ſhall be liberally expounded foz 
the advantage of the Subject, and foz his benefit, and not ſo ſtrialp upon the 
letter of the Law as hath been moved; and ſo they concluded that Judgment 
ought to be given fo2 the Plaintiff, 

Popham and Anderſon the two Chief Juſtices, and all the other Juffices 
and Barons held the contrary, and that Judgment ought to be given againſt 
the Plaintiff; and that by the very letter and purpozt of the Statutes of 32 
& 34 H. 8. foz they ſaid, they are to conſider what Eſtate the Deviſoz had in 
the Land at the time of this Deviſe made, without regard to that which might 
happen by matter Ex poſt facto upon the Deed of another: and if it had been 
demanded of any appꝛiled in the Law, at the time when the Mill was made, 
what Eſtate the Deviſoz then had in the Pannoz of Hinton, none is fo un- 
learned to ſay, that he had other Eſtate in it, then joyntly with his Mike: 
And if ſo, it follows that this Pannoz was then out of the letter and intent 
of the Law, foz he was not then ſole ſeiſed thereof, noz ſeiſed in Co-parce- 
nary, nor in common, and by the wo2ds he ſhould be ole ſeiſed in Fee⸗ſimple, 
oz leiled in Fee⸗ſimple in Co-parcenary, oz in common: It appeareth that 
the intent of the Statute was, that he ſhall have full power of himſelf, with- 
out the means oz aid of another, to diſpoſe of the Land, of which he is by the 
Statute to make diſpoſition, oz to leave it to his Heir, and this he hath not 
fo2 the Pannoz of Hinton here. 

And further, the wozds of 32 H. 8. are, That the Deviſoz hath full power 
at his Will and pleaſure to deviſe two parts of his Land ſo holden as here, 
and this is to be intended of ſuch Land of which he then had full power to 

make Diſpoſition, and this he could not then do foz the Panno? of Hinton. 
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And further the wozds of 34H. 8. are that the Diviſion fo2 the parts ſhall 
be made by the Deviſoz oz Owner of the Land by his laſt Will in wziting, 
oz otherwile in wziting and in default thereof by Commiſſion, &c. And tan 
any ſay with reaſon, that it was the intent of the Statute that he ſhall make 
the Diviſion of other Lands than of thoſe of which he then had full power to 
deviſe oꝛ to leave to his Heir without any future Accident to help him, oz the 
mean of Anthony by matter Ex ,poſt facto; It is clear that Keaſon cannot 
maintain it, And the woꝛds following in the Act, which are, That the King 
ſhall take for his third part the Land which deſcended to the Heir of the Eſtate 
Tail, or of Fec- ſimple immediately after the death of the Deviſor, much cenfozce 
the Opinion on this ſide, fo; it cannot be (ſaid upon the death befoze the Mai⸗ 
ver that this Mannoz of Hinton was immediately deſcended, ergo, it ought 
not to be taken foz the third part. 

And lurther, the wozds are, If the Lands immediately deſcended upon the 
death of the Deviſor, c. do not amount to a full third part, that then the King 
may take into his hands fo much of the other Lands of the Deviſor as may make 
a full third part, #c. whereby it is clear, that in this Caſe if the Wife had 
not waived her Eſtate fo2 ten years after the death of the Deviſoz, that foz 
all this time the Queen could not meddle wich the Panno? of Hinton, and 
therefoze in the mean while ſhe might well have lo much of the Mannoz of 
Thoby, which might well have made a full third part to her, and foz ſo much 
Which ſhe tok the Will was always void, which ſhall never be altered noz 
made god by any Waiver Ex poſt facto. And altheugh the Waiver of the 
Jeme put the Inheritance entirely in the Deviſoz, and in his Heirs, in re⸗ 
lation to divers reſpecs, pet as to other reſpects he ſhall not be ſaid in them 
with ſuch Relation, and eſpecially upon the Statute in which we now are to 
reſpec the Power as it was in him at the time of his death, bekoze this fu⸗ 
ture Contingent. 

And by Popham, If the Expoſition on the other fide (hall hold place upon the 
Statute, perhaps a Man (hall not ſee by the ſpace of ſix years, or more, atter the 
death of a Deviſor, how his Deviſe (hall work: As a Feoffment in Fee is made to 
3 ©. ard a Feme Covert, and their H:irs, of 10 l. Land holden by Knights 
Service in Capite, which J. ©. hath 20 l. Land in Fee ſo holden alſo; J. O. 
makes a Deviſe of his 20 l. Land, the Husband lives 60 years after; none will 
oꝛ can deny but that fo2 this time the Deviſe is not god fo2 two parts, now 
the Busband dies, and the Wife waives the Eſtate made to her, this puts 
the inheritance thereof in the Heir of J. S. with relation to divers reſpecs, 
but not to this reſpect to make the Mill now god foz the whole 201. Land, 
which therefoze was void foz the third part thereof, fo2 the Mill which once 
was void by matter Ex poſt facto, after the death of the Deviſoz, cannot be 
made god: And by him the Deſcent in ſuch a Caſe is not ſuch that it ſhall 
take away the Entry of him who hath Right, becauſe it was not an immedi- 
ate Deſcent in Deed, but upon the Operation of Law which gave Wardſhip 
and the like, but not to pꝛejudice any third Perſon. 

And he ſaid, that although the Queen, oz other Lo2d upon Cviction of the 


Land deſcended, oz the Determination of the Eſtate thereof, may reſort to 


Lands deviſed oz allured, and take a third part thereof, pet thereby the Deviſe 
o2 Allurance remainseffectual againſt the Heir, but this is by a ſpecial Clauſe 
in the Statute of 34 H. 8. which gives it to them, but no ſuch Remedy is gi⸗ 
ven to the Deviſee to help him if his part be abzidged, oz evicted : And the 
woz2ds are pzeciſe, to wit, If the part left or athgned to the King, or to any 
Lord, at any time during their Intereſt therein be evicted, ct. that they ſhall 
have ſo much of the two parts reſidue, as ſhall make a full third part of the Re- 
mainder not evicted, fr, Whereby it appeareth, that this is given only foz 
the benefit of the Lozds, and not of the Beir, no2 of the Deviſee 3 foz ik after 
the Intereſt of the Queen, oz other Lozd be determined, this which was __ 
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be evicted from the Heir, it ſhall not be helped againſt the Devile, but the 
Devile remains god to the Deviſee againſt the Heir fo2 the whole Land de⸗ 
viſed, whereby it appeareth, that it was the very purpoꝛt and intent of the 
Dtatute, that the Deviſe remain as it was at the time of the death of the De- 
viſoz, without having regard to that which happeneth Ex pott facto, unleſs 
foz this Point helped by this ſpecial Clauſe of the Statute ; and this is fo; 
the Lozd and his Intereſt only, and fo2 no other: And by him alſo clearly the 
Statute which is an explanatozy Law ſhgl never be taken by Cquity in the 
p2eciſe Point explained to impugn the Pdint of Explanation, as here the Sta⸗ 
tute wills that the Eſtate of Inheritance compziſed in the kozmer Statute, 
ſhall be explained to be Fee-ſimple, it cannot now by any Equity be, as to 
the Power to make a Devile which is meerly given by the Autho2ity of the 
Dtatute, ſaid to be of any other Cſtate than Fee⸗ſimple, ok which a Devile 
map be made: And therefoze if Land be given to another and his 1hcirs fo 
the term of another Man's like, a Devile cannot be made of this, becauſe it is 
not an Inheritance in Fee⸗ſimple, but only the Limitation of a Free-hold : 
And where the Statute ſaith, having a ſole Cſtate, we cannot by any Equi⸗ 
ty, that it ſhall be taken of any jopnt Eſtate, as to make any dilpoſſtion of 
that which ſhe had in Joynture, and thereupon the greater part reſo'yed tha: 
Judgment ſhall be given againſt the Plaintiff fo2 the Defendants. 
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4+ 1* a ſecond Deliverance between Richard Southwell Elquire, Plaintiff, 
aud Miles Ward Avowant, by Demurrer upon the Avowry, the Caſe 
appeared to be this. 

That John, Prior of the Church of St. Faiths in Hozſham in the County of 
Nozfolk, was ſeiſed in his Demeſn as of Fee, in the Right of his ſaid Priory, of 
8 Meſſuages, 300 Acres ot Land, 30 Acres of Meadow, 60 Acres of Paſture, 
and 200 Acres of Wood, with their Appurtenances in Pozſham aforeſaid : And 
ſo ſeiſed, the ſaid Prior with the Aſſent of his Covent, by their Deed indented, 
ſhewn forth, bearing Date the firſt day of January, 13 E. 4. and by Licence ot 
the King atoreſaid, granted to Willtam then the Maſter ot the Hoſpital of St. 
Giles in No2wich, and to the Brothers of the ſame Hoſpital, and to their Suc- 
ceſſors 200 Fagots, and 200 Focalls called Aftle-wwd, yearly to be taken of all 
the Lands and Tenements of the ſaid Prior and Covent in Yozſham aforeſaid, 
by the Servants of the ſaid Prior and Covent, and their Succeſſors yearly to be 
carried to the ſaid Hoſpital, at the Coſts and Expences of the ſaid Prior and Co- 
vent, and their Succeſſors, at the Feaſt of St. Michael, or 20s. of lawful Money 
for them at the Election of the ſaid Maſter and Brethren, and their Succeſſors, to 
take yearly in the ſame Lands and Tenements in Mozſham, to the uſe of the poor 
and infirin Perſons there being or coming: So that it it happen the ſaid Fagots 
and Focalls, or the ſaid 20 g. for them to the ſaid Maſter and F eres in form atore- 
ſaid, to be arrcar in all or part, tt. then they may diſtrain in the ſaid Lands and 
Tenements, and the Diſtreſs detain until they be fully ſatisfied of the ſaid Fagots 
and Focals, or of the ſaid 20 8. for them as is aforeſaid, with this Proviſo further, 
That if at any one or more times, the ſaid Matter and Brethren have choſen to 
have the Fagots and Focals, yet at any other time they make the 20s. for them, 
and although they have taken the 20 s, for them once, or oftner, yet at any other 
time they may take the Fagots and Focals themſelves, and that they may (o vary 
toties quoties, and diltram for them accordingly, reaſonable notice being given 
of their Election, in form aforeſaid. 
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And the ſaid Maticr and Brethren granted by the ſame Deed to the ſaid Prior 
and Covent, and their Succeſſors, that they, or others ſuthciently warranted by 
them, would give ſuthcient notice of their Election yearly, the firſt Sundap of 
Apꝛil in the Church of the ſaid Hoſpital, to ſome Officer of the ſaid Prior and 
Covent, and their Succeſſors, if they ſend any thither for this cauſe. 

By force of which G2ant the ſaid Maſter and Bzethzen were leiled of the 
ſaid yearly Rent of the ſaid 200 Fagots and 200 Focals called Aſile-wood ac⸗ 
cozdingly, and ſo being leiſed, they by their ſuftictent Wiziting enrolled of 
Recozd in the Chancerp, in the firſt Pear of the late King E .6. gave and gran⸗ 
ted to the lame Ling; the faid Yolpital,and all the Lands and Tencments and 
Pereditamentsof the ſaid Yoſpital;Zo have and to hold, to him and his Heirs 
and Ducceſſozs fo: ever, whereby the laid King was thereof, and of the laid 
Annual Rent ſeiſcd acco2dingly, and ſo ſeiſed the 7th day cf May, in the ſame 
year, the laid Bing E. by his Letters Patents, bearing date the ſame dap and 
year, granted the ſaid Bolpital and the Rent of the laid Fagots and Focals, 
and other the Pꝛemiles, to the Papoz, Sheritt, Citizens and Commons of 
the City of Norwich, and to their Succeſlſozs foz ever; and foz 1600 Fagots 
and 1600 Fecals of the ſaid Annual Rent of 200 Fagots and 200 Focals, be- 
ing arrear at the Feaſt of B. Michael the Arch-angel, 23 Eliz. the ſaid Ward 
tok the Diſtreſs, and made Conuſance as Vailiſt to the ſaid Papoz, Dheriff, 
& c. And it was moved that the Avow2y was not god, firſt, becauſe it being 
matter of Clcrion which was granted to the Maſter and V2eth2en, and their 
Ducceſiozs, to wit, the Fuel, oz the 205. it doth not appear that they ever 
mare any Clection of the one, oz the other, and until it appeareth that they 
have made their Elec ion to have the one oz the other, it is not to be granted 

over by general wozds: Eut by the Diſſolution cf the Bolpital, the Czant, 
fo2 want of Election bekoze is gone and determined. 

And further, whereas the King made his Gzant of the Poſpital, and of all 
the ſaid Vent of Fagots and Focals, without making mention of 20s. foz 
the ſame, it was moved that if it doth paſs to the King, pet it doth not paſs 
from him to the Payoz, &c. in as much as he granted it p2eciſely as a Fuel, 
whereas it was in him as a Rent of Fuel, oz of Ponep at his Cledion, and 
therefoze the King deceived in his Gzant. 

And further, here he hath made Conuſance foz the Fuel without making 
mention of their Elegion, to have it one way, oz another, befo2e the taking; 
but all the Court agreed that the Conuſance was god, and that the Return 
ſhall be awarded to him who made the Conuſance : firſt, becauſe that this 
Cale is quite out of che Caſe of Eledion, becauſe the Kent which is granted 
is only out of the Fagots and Aſtle- wood, and the 20 8. granted is not as a di- 
ſtine thing, but granted as a Recompence oz ſatisfaction of that, becauſe the 
Gant is of the Fagots, &c. oꝛ of 20s. fo2 the lame; fo that in ſuch a Caſe 
the Seiſin cf the 20 8. is a god Seiſin of the Fagots and Focals, and ſufficeth 
to maintain an Aſiiſe upon this Seiſin foz the Fuel, but not foz the 20 s. as 
Ponc p paid foz Suit ok Court is god Sc iſin of che Duit : And the 20 s. here 
is not granted in nature of a Rent of ſo much, bur as an Allowance in ſatil⸗ 
faction fo2 the Fuel. 

And Popham conceived that he ſhall have an Action of Debt koz this 20 s. 
fo the Fuel, after the Eledion made, if he will, as foz a Nomine pœnæ, be- 
caule it is not the p2incipal thing granted of which the Inheritance is, 
but a caſual Accident in recompence thereof if he will have it, oz other- 
wiſe he may diſtrain foz it, becauſe it is ſo limited to be done by the Gant 

it ſelf : Eut they ſhall never have aſlurancedf the 20 s. as a thing of In⸗ 
heritance, becauſe it is not the thing of which the Inheritance is granted, 
but only granted in allowance and ſatisfaction of it, and therefoze not to be re⸗ 
lembled to the Caſes where 20 Quarters of Cozn, oz 20s. Rent is granted to 


one 


W ad 
Caſe. 
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one and his Yeirs, 02 other ſuch thing which ſtands merly in the Diljuctive, 
to wit, to have, oz take the one 02 the other, 

And therefoze ſuppoſe the P2toz was to carry the Fuel yearly to the Poſp'- 
tal at the Feaſt of S. Michael, and pet then the Maſter and Biethꝛen might 
have refuſed the Fuel, and held themlelves to have the 20 8. by foꝛte of the 
Gant, foz then Oziginally the Clecion ought co have been made there: Fut 


upon the Covenant which cometh afcerwards on the other part, the notice * 


ought to have been given in April pearlp befo2e, but if it be not done, there 
lies but an Action of Covenant foz che not doing of it, fo2 this will not alter 
the nature of the Gzant which was full and perfea in Law befoze, And 
here he needs not make this appearance in the Conuſance, that any Elec ion 
was made befoze the taking of the Cattel, Lecauſe the Gant is of the Fuel 
it ſelf, and if the other had made Clection befoze to have the 208. fo2 the 
Fuel, this ought to have been ſhewn on the other fide in Bar of the Avowry, 
to wit, that he bzought to them the Fuel yearly acco2ding to the Gzant, and 
that they refuſed it, and required the 20s. every time foz it, in which Caſe 
foz every ſuch Refuſal and Election to have the 20s. foz it, it had excluded him 
to have any Fuel foꝛ this year ſo refuſed, 

And by Popham alſo, pou may ſ& a great diverſity between this Caſe, where 
a Man is to deliver to another 20 Loads of Mod, oz 20 Loads of Hay year- 
ly out of ſuch Land, and he docs not tender them fo2 divers pears, and where 
a Man is to take ſo much Fuel, oz Pay out of the Land of another, and he 
takes it not foz divers pears, foz in the fozmer Caſe the Party who is not 
ſatisfied ſhall have all the Arrears, be it never ſo pꝛejudicial to the G2anto?, 
becauſe it was thzough his own default that it was not paid, but in the other 
Cale as appeareth, 27 H. 6. 10. he ſhall not have any Remedy foz the Arrears 
foz the years paſt, becauſe he tok them not yearly as they were due, which 
ſhall not turn the other Party to pꝛejudice, that he ſhall want Fuel, oz Hay 
himſelf, by reaſon of the Arrears which happened through the default of him 
who ought to take it, and the Judgment was given foz him who made the 
Conuſance , and it is entred in the King's Bench, Mich. 33 & 34 Eliz. 
Rot. 229. 


Southwell's Caſe. 


5. T the end of this Term, upon the pzocxding againſt Southwell the 

Jeſuit, it was moved by the Attoznep-general to Popham Chief Ju- 
ſtice, the Maſter of the Rolls, Periam Chief Baron, Walmſley and Owen Ju- 
ſtices, and Ewens one of the Barons of the Exchequer upon thc fozm of In⸗ 
dictments, upon the Statute of 27 Eliz. fo; Jeſuits, &c. Ik it need be com- 
pꝛehended in the Jndictment of a Jeſuit, who cometh into the Realm of Eng- 
land, oz any Dominions of the Queen, oz ſhall be taken therein 40 days af- 
ter the end of this Seſſion of Parliament, that if he doth not ſubmit himſelf 
within thzee days cf his landing, if he cometh in after the 40 vays accozding 
to the Proviſo of the Dtatute, oz that he was not ſo infirm of his Body (where 
he came in befoze the 40 days) that he was not able to paſs out of the Realm 
by the time pꝛelcribed at firſt, becauſe that it is compꝛiled in the Body of the 
Act, that it ſhall not be lawful foz any Jeſuit, 8c. being bozn within this 
Realm, oz any other the Nueens Dominions, and made after the Feaſt of 
D. John Baptiſt, in the firſt year of her Reign, oz after this to be made by any 
Authozitp derived, &c. from the Der of Rome to come, be, oz remain in any 
part of this Realm, &c. otherwiſe than in ſuch ſpecial Caſes, and upon ſuch 
ſpecial occaſions, and foz ſuch time only which is erp2eſſed in this Ag, and if 
he does, that this Dffence ſhall be adjudged High Treaſon, 6c. 


And 
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And after Deliberation taken, and Conſideration and Conferenc camongſt 
themſelves had, they all reſolved that the better courſe was co omit this in 
the Indictment, notwithſtanding it be compziſed in the Eodp of the Aa in the 
ſame manner as if it had ben only in a Proviſo; in which Caſe it is to the 
Pꝛiſoner to help him by means of ſuch a Proviſo, if he can do it: fo2 the wozds 
(other than, &c.) are but as referring to the Pꝛoviſion ſubſequent in the Sta- 
tute, in which Cale this matter ſhall be uſed-but as the Proviſo it ſelf ſhall be; 
and accozding to this it hath been commonly. put in p2actice by all the Juſtices 
in all places after the Statute until now. 

And they agreed alſo, that it ned not be ſhewn whether he were made a 
Jeſuit, oz Pꝛieſt, &c. either beyond Dea, oz within the Realm, becauſe where- 
ſoever it was, it is within the Law if he were made by the pꝛetended Autho- 
zity of the See of Rome. 

But they agreed that it ought to be compziſed in the Indictment that he was 
bozn within this Realm, oz other Dominions of the Queen, but nid not to 
ſhew where, but generally, Et quod J. O. natus infra hoc Regnu.n Angliæ, 
&c. And the Indiament ought to compꝛile that he was a Jeſuit, oz Prieſt, 
&c. by Authozitp challenged oz pzetended from the Dee of Rome, becauſe 
that this is in the Body of the Ad, without ſuch Keference as in the other 
Point, and acco2ding to this Reſolution the Pzoceeding was againſt the ſa a 
Southwell. 


Eaſter Term, 37 Eliz, 
Pigot's Caſe. 


Is A Fter the death of Valentine Pigot Eſquire, a Commiſſion was awar- 

ded in nature of a Mandamus, and after the death of Thomas Pigot 
Father of the ſaid Valentine, a Commiſſion was awarded in nature of a Diem 
clauſit extremum, and the laid Commiſltons were awarded to one and the ſame 
Commiſſioners, who by one Inqueſt tok but one Inquiſition upon theſe ſe 
veral Commiſſions in this Fozm. 

Inquiſitio indentata capta apud, &c. virtute Commiſſ. in natura brevis de Diem 
clauſit extremum eiſdem Commiſſ. direct. &c. ad inquirendum poſt mortem Tho- 
me Pigot, Ar. nuper defuncti patris prædict. Valentin. per ſacramentum, &c. 
Qui dicunt, &c. After which all the Points of the Commiſſion after the death 
of the ſaid Valentine are enquired of, but foz the Commiſſions after the death 
of the ſaid Thomas Pigot, it is imperfect in ſome Points, as whois his Peir, 
&c. is not found, 

And by Popham and Anderſon, this Inquiſition is void as to Valentine ag 
well as foz Thomas, foz their Authozities which are the Commiſſions are 
by ſeveral Warrants which cannot be ſimul & (mel by one and the ſame Jn- 
quiſition executed and ſatisfied, but ought to be divided and ſeveral, as the 
Warrant is ſeveral, and yet the ſame Inqueſt which found one Jnquiſicion 
by one Warrant, may allo find another Inquiſition by another Warrant, but 
divided and ſeveral, and not as one, fo2 as it is made it does not appear up- 
on which of the Commiſſions the Jnquiſition as to Valentine is taken, foz as 
it is made it may be as well upon the one as upon the other, foz it is ſaid co 
be by virtue of both the Commiſſions, which cannot be, and therefoze is not 
Kod in any part, and ſeveral Warrants ought to be ſeverally executed, and 
therefoze although the Cſcheatoz, as appeareth by 9 H. 7. 8. may take an Ju- 
quiũtion Virtue officli, and at the ſame day another Inquiſition Virtue brevis by 
one and the ſame Inqueſt, pet this cannot be dzawn into one * : 
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And that which is found Virtute officii contrary to that which befoze the ſame 
day Virtute brevis, as that it found moze Land, is god fo; the Bing. And this 
their Opinion was certified to the Court of Wards, | 


Sir Rowland Hayward's Cafe. 


2, His Caſe was alſo ſent to the ſame Chief Juſtices out of the Court of See this ca 
Wards: Sir Rowland Hayward being ſeiled in his Demeln as of in coke 2, Re- 
Fee, of the danno2s of D. and A. in the County of Salop, and of other Lands bort 35. 


in the ſame County, part whereof were in Leaſe foz ye-rs by ſeveral Jnden- 
tures, rendzing certain Rent, part in the Poſſeſſions of ſeveral Copy-hol- 
ders, and part in Demein in Poſſeſſton out of Leaſe, by Jndenture dated 
2 September, 34 Eliz. made mention that this was koz, and in conſideration 
of a certain ſum of Monep to him paid by Richard Warren Eſquire, and others, 
demiled, granted, bargatned and ſold to the ſaid Richard Warren and the 
ethers, the ſaid Pannozs, Lands and Tenements, and the Reverſton and 
Remainder of them, and of every part of them, and the Rents and Pꝛofits 
reſerved upon any Demiſe thereupon fo2 17 years, next enſuing the death 
of the laid Dir Rowland, rend2ing a Role at the Feaſt of S. John Eaptiſt pear- 
Ip, if it be demanded, which Deed was acknowledged to be enrolled, and af- 
terwards by another Indenture covenanted and granted foz him and his Meirs, 
hereafcer to ſtand leiled of the laid Mannozs, Lands and Tenements, to the 
uſe of the ſaid Sir Rowland, and of the Peirs-Wales of his Fodp, and after- 
wards and befoꝛe any Atto2nment to the ſaid Richard Warren and his Co-leſ- 
ſes, oz any of them, the ſaid Sir Rowland died ſciſed of the ſaid Mannozs, 
Lands and Tenements, leaving a kull third part of other Lands to deſcend 
to his Heir. 

And it was moved on the Queens part, that foz part, to wit, foz that which 
was in Poſſeſſion it paſt to the ſaid Richard Warren, and the other by way of 
Demiſe at Common Law, and therefoze it doth not paſs afterwards by way 
of Fargain and Dale as to the Remainder, and that therefoze foz the Servi⸗ 
ces of the Fanno2s, and fo2 the Rents reſerved upon the Demiſe, theſe re- 
main to the Peir who was in Ward to the Nueen, and within Age, and there- 
— to the Queen by reaſon of the Tenure which was in Capite by Knights 

ervice. 

Eut by Popham and Anderſon it is at the Election of the ſaid Richard War- 
ren and his Co⸗leſſœs to take it by way of Demiſe, oz by way of Bargain 
and Sale, until chat by ſome Act done, oz other matter, it map appear that 
their intent is to take ic another wap, foz the Uſe in this Caſe may well paſs 
without the Inrolment of the Died, becauſe the Statute of 27 H. 8. of Jn- 
rolments extends but to where a Free-hold is to paſs, and the Ule ſo palling, 
this ſhall be executed by the Statute of 27 H. 8. of Uſes, and therefo2e if the 
{aid Richard Warren and his Co⸗leſſœs after the death of the ſaid Dir Row- 
land Hayward, would elect to take it by way of Bargain and Dale, they ſhall 
have all the Reverſions, Remainders, Rents and Services, as well as the 
Land in Poſſeſſion executed to them by the Statute of Uſes ; And of the ſame 
Dpinion were all the Juſtices in Trinity Term following, upon their meet- 
ing at Serjeants Inn foz another great cauſe, 


Trinity 


Herbin verſus Chard 


and others. 


Trinity Term, 37 Elis. 


here a Juſtice 1. U. an Aſſembly of all the Juſtices and Earons of the Crchequer at 


of Peace bails 


ore who is not 
bailable,he ſhall 
be fined,and al- 


beit he be com- 
mitted but for 


Suſpition of Fe- 


lony, and hath 


no notice of his 


Offence, 


Serjeants Inn in Flect-ſtreet, this Term it was reſolved by them, any 
ſo agred to be hereafter put in Execution in all Circuits; That if a Man ta- 
ken for Felony be examined by a Juſtice of Peace, it appeareth that the Felon is 
not Bailable by the Law, and yet the Juſtices commit him to Goal but as upon 
Suſpition of Felony, not making mention for any Cauſe for which he is not Bail- 
able, whereby he is brought before another Juſtice of Peace, not knowing of any 
matter why he ought not to be bailed, whereupon they bail him, theſe Juſtices 
ought to be fined by the Statute of 1 F 2 Phil, & Par, tor they offend if they 
bail him, who by the Statute of Meſtm. 1. is not Bailable, and therefore they 
at their peril ought ſo to inform themſelves before the Bail taken of the matter, 
that they may be well ſatisfied that ſuch an one is Bailable by Law and there- 
fore obſerve well the Statute of Weſtm. 1. cap. 18. who is Bailable, and who 
not by the Law. And it ſeems that no Juſtice of Peace could have bailed any one 
for Felony before the Statute of 1 Rich. 3. cap. 3. which is made void by 3 h. 
7. Cap. 3. for before this he ought to have been bailed by the Sheriff, or other 
Keeper of the Priſon where he was in Ward, or by the Conſtable, and by no 
other Officer, unleſs Juttices of the King's Bench, Juſtices in Cyre, or Juſtices 
of Goal⸗deliverp. 


Herbin verſus Chard, and others, 


2, 1 Treſpaſs by William Herbin Plaintiff, againſt Chard and others De- 
fendants, foz a Treſpaſs made at Pynon Farm in Netherbury and Lo- 
der, in the County of Dorſet, the Caſe upon the Demurrer appeared to be this, 
The Lord Mo2dant was ſeiſed of the Farm, in his Demeſn as of Fee, and fo 
ſeiſed, demiſed it to Philip Fernam, Elizabeth his Wife, and John Fernam 
the eldeſt Son of the ſaid Philip, for term of their lives, and of the Survivor of 
them, and the ſaid Elizabeth died, after which the ſaid Philip his Father de- 
miſed his part of the Farm by his Deed indented, dated 13 Part. 32 Eliz. 
to Philip his Son, and Toby Fernam his Son, for cighty years, immediatel 
after the death of the ſaid Philip the Father, if the ſaid John Fernam (hall ſo 
long live, with divers Remainders over for years, depending upon the life of the 
ſaid John, after which the ſaid Philip the Father died, and John ſurvived him, 
and demiſed the (aid Farm to the Plaintiff, upon whom the Defendants entred 
in Right of the ſaid Philip and Toby, and whether their Entry were congeable, 
was the Queſtion : And it was moved by Goodridge of the Middle Temple, 
that the Entry of the Defendant was not lawful, becauſe the ſaid John was 
now in by the Leſſoz, and not by his joynt Companion. 

And further, he had no power to diſpoſe thereof beyond his own life ; foz 
ſuppoſe that he makes a Leaſe thereof fo2 years, and afterwards grant over 
his Eſtate to a Stranger, and dies, the Leale foz years is thereby determined, 
albeit his joynt Companion be pet living, and that his Eſtate continues. 

And yet he agreed, that if he had made a Leaſe foz years, to begin at a dap 
to tome, as at Michaclmas following, oz the like, that this had been god, foz 
it is an Jntereſt in the Gzantee to be granted over foz the Pzeſumption, that 
it might be executed in his life; but in the other Cale there is not any poſſi- 
bility, that he who hath not but foz his life, can demiſe it to begin after the 
Eſtate made to him is determined. 


But 


Arton verſus 
Hare. 5 


But on the other part, it was moved that the Demiſe remains in fo:ce fo; 
the life of the ſaid John, foz at the firſt every one had an Intereſt foz the life 
of the other alſo, and therefoze if one Joynt⸗tenant foz life make a Leaſe foz 
pears in Poſſeſſion, and dies, the Leaſe yet continues, 

And Crook the younger alledged, that it wagadjudged at laſt Hartf. Term, 
Af a Pan polleſled of a Term foz years in Right of his Wife, makes a Leaſe 
foz years of the ſame Lands to begin after his death, and dies during the Term, 
without other alteration of it, and the Wife ſurvives him, chat nowthe Leaſe 
made by the Yusband is god, and chat the like Caſe as this, by the Opinion 
of Clench and Walmſley was decreed to be god in the Chancery. 


Arton verſus Hare. 


3. 17 a ſecond Deliverance between Francis Arton Plaintiff, and Henry Hare 
Avowant, the Caſe appeared to be this, 

William Cockſep Eſquire was ſeiſed in his Demeſi as of Fee, of the Mannor 
of Wolverton in the County of Wozceſfer, and ſo ſeiſed in Diab, Mich. 7 C- 
liz. levied a Fine of the ſaid Mannor to certain Perſons, to the uſe of the ſaid 
William and Alice his Wife, and the Heirs of William, until a Marriage had 
between Martin Croft and Anne Wigſtone, and after this Marriage to the uſe 
of the ſaid William and Alice his Wife, and the Heirs of the Body of the ſaid 
William, and for default of ſuch Iſſue, to the uſe of the (aid Partin Crof:s 
and Anne, and the Heirs Males of the Body of the (aid Partin upon the 
Body of the ſaid Anne begotten, until the ſaid Martin ſhould go about to alien, 
ſell, grant, or give the ſaid Mannor, or any parcel thereof, or to ſuffer any Re- 
covery, or levy any Fine thereof, or make any Diſcontinuance, #c, And after the 
Eſtate of the (aid Martin and Anne, and of the Heirs Males of their Bodies to the 
Premiſſes, by any ſuch Attempts determined and finiſhed, then to the uſe of the 
ſaidjAnne tor her lite, and after to the uſe of the Heirs Males of the Body of the 
ſaid Partin upon the Body of the ſaid Anne lawfully begotten, and for default of 
ſich Iſſue to the uſe of the Heirs of the Body of the ſaid Martin, and for default 
of ſuch Iſſue, to the uſe of Giles Croft, Brother of the (aid Martin, and the 
Heirs Males of his Body, until, c. as before, and after to the ule of the Heirs of 
the Body of the ſaid Giles, and for default of ſuch Iſſue, to the uſe of Edmund 
Crofts, the third Brother of the ſaid Martin, and of the Heirs Males of his Bo- 
dy, as is before limited to the ſaid Giles, with Remainders over, afterwards the 
Marriage was had between the ſaid Martin and Alice, after which the (aid Par- 
tin and Giles died without Iſſue, without any thing done by the (aid Martin to 
determine his Eſtate, or by the ſaid Giles to determine his Eſtate, if any had been. 

And it was agreed by all the Court, that as this Caſe is, no Remainder 
can enure over to the ſaid Giles, without an Attempt pꝛecedent by che ſaid 
Martin to determine his Eſtate, becauſe the Eſtate of Giles is not limited to 
begin but upon ſuch an Attempt pꝛecedent. 

And in the ſame manner Edmund ſhall have nothing until the Eſtate of 
Giles determine by ſome Attempt made by him, if the ſaid Giles had an Eſtate, 
becauſe the Cſtate of Edmund depends upon the Attempt made by Giles pꝛece⸗ 
dent to it, which not being done, the Eſtate of Edmund never happened to 
be; and therefoze he who cometh in under a Diſcontinuance made by the laid 
William Cockſey, after the death of Martin and Giles without Iſſue notwith- 
ſtanding the Remitter of the ſaid Alice in the Caſe, is to have the Landagainſt 
thoſe who come in by the ſaid Edmund, and upon this Point only Judgment 
was given accozdingly in the King's Eench. 
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Grenningham verſus the Executors of Heydon. 


4. 1 Debt upon an Obligation of 200 Parks by Richard Grenningham 
Plaintiff, againſt the Executozs of one Ralph Heydon Defendants, the 
Caſe appeared to be thus upon Demurrer. 

The (aid Yepdon was bound to the Plaintiff in 200 Marks, the Condition 
whereof recites, that whereas the ſaid Yeydon had received of the ſaid Gꝛenning⸗ 
ham 70 l. 6s, 8d, before the date of the ſaid Obligation of 200 Marks in pay- 
ment and ſatisfaction of certain Obligations and Bills of Debt, remaining, in the 
hands of the ſaid Pepdon, and ſpecified in the Condition what they were in cer- 
tain, and the which (aid Bills and Obligations the ſaid Peydon is to deliver, or 
cauſe to be delivered to the ſaid Gzenningham, his Heirs or Aſſigns, before the 
Feaſt of S. Pichael, next enſuing the date of the (aid Obligation, or otherwiſe the 
ſaid Pepdon, his Executors, Adminiſtrators or Aſſigns, or ſome of them before 
the ſame Fealt, ſhall make, or cauſe to be made and delivered to the ſaid Plaintiff, 
his Heirs and Aſſigns, ſuch good and ſufficient Acquittances for the payment of 
the ſaid ſums of Money formerly mentioned, as the (aid Plaintiff, his Heirs, Ex- 
ecutors or Aſſigns ſhall deviſe, or cauſe to be deviſed by the Council of the ſaid 


Plaintiff, his Heirs or Aſſigns, before the Feaſt, without fraud or deceit, that then 


the ſaid Obligation (hall be void, Ec, 

And before the Feaſt the ſaid Plaintiff did not deviſe any Acquittance  Wihes 
ther now the Obligation be ſaved by the Diſjunctive, without delivering the 
Obligations and Bills befoze named, befoze che Feaſt of D. Michael: Rot. 
36. & 37. 


Eton and Monney verſus Laughter. 


5. * Debt upon an Obligation of 400 1. by Thomas Eton and Roger Mon- 

ney Plaintiffs, againſt Thomas Laughter Defendant, who was bound 
together with one Richard Rainford to the ſaid Plaintiffs, che Condition of 
which Obligation was, . 

That if the ſaid Richard Rainfozd after Marriage had between him and Jane 
Gilman Widow, together with the (aid Jane, alienate in Fee, or Fee-tail all that 
great Meſſuage of the ſaid Jane in London, in the Tenure of William Fitzs 
Williams Eſquire, if then the (aid Richard Rainfozd in his life time purchaſe to 
the ſaid Jane, her Heirs and Aſſigns, Lands and Tenements of good Right and 
Title, and of as good value as the Money raiſed upon the Alienation of the ſaid 
Meſſuage amounts unto, or leave to the ſaid Jane after his deceaſe, as Exccutrix, 
or by Legacy, or other good Aſſurance, ſo much Money as he ſhall receiveor have 
upon the {aid Sale, that then the Obligation ſhall be void: After which the ſaid 
Richard Rainfozd married with the (aid Jane, and the ſaid Richard and Jane 
ſold the ſaid Meſſuage in Fee by Fine, for 320 l. received by the ſaid Richard 
Rainfozd, after which the ſaid Jane died, no Lands being purchaſed to the (aid 
Jane by the (ſaid Richard, and the ſaid Richard yet living. 
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Michaelmas Term, 37 & 38 Eliz. 


Sawyer verſus Hardy. 


1. 15 an Ejectione firmæ, by Chriſtopher Sawyer Plaintiff, againſt Edmund 
Hardy Defendant, foz a Peſſuage in S. Martins, upon a Demurrer, 
the Caſe was this, 

A Leaſe was made of the ſaid Meſſuage to one Margaret Sawyer for 40 years, 
upon Condition, that if the ſaid Margaret ſhould ſo long continue a Widow, ſhe 
ſhould dwell and ſtay in the ſame Meſſuage, the ſaid Margaret continued a Wi- 
dow, and dwelt in the ſame Houſe all her lite, and died during the ſaid Term of 
40 years, making the Plamtiff her Executor, and by Award the Plaintiff had Judg- 
ment to recover : Foz by Popham, Gawdy and Clench, this now was no Con- 
dition no2 Limitation, fo2 it hath no certain Concluſion upon the (that it) to 
wit, that then the Term ſhall continue, oz that ſhe ſhall pay ſo much, oz other- 
wiſe what the Concluſion ſhall be, none can imagine: As if ſuch a Leaſe be 
made upon condition, that if the Leſſee does ſuch a thing without other Con- 
cluſion, it is a god Leaſe fo2 40 years, foz none can imagine what the Con- 
cluſion hall be in ſuch a Caſe, o2 that then the Leaſe ſhall be void, oz that he 
ſhall re-enter, oz that the Leſſee ſhall fozfeic lo much, oz what ſhall happen 
upon it, foy which Jncertainty it ſhall be taken as a void Clauſe. 

But by Popham, if it had been Sub conditione fi tamdiu vixerit, it had been 
god to determine the Leaſe, but it is otherwiſe of the woꝛd (quod ſi) fo2 the 
Jncertainty as bekoze. | 

And they all agreed, that if che Leaſe had been fo2 40 years, Si tamdiu ſo- 
la viveret & inhabitarct in codem Meſſuagio, that the Leaſe had been determi⸗ 
ned by her Parriage, oz death. In the ſame manner, as if it had been Si 
tamdiu vixcrit. And fo in truth had been the Caſe if it had been well pleaded, 
but by pleading the advantage thereof was loſt, and the truth not diſcloſed. 

But by Popham, It a Leaſe be made for 42 years, it he ſhall dwcll in the fame 
for his lite, there it is good for 40 years, upon performance of the Condition, the 


diverſity appcareth, to wit, where it is, it he {hall dwell there during the Term, , 


and where it is, if he ſhall inhabit there during his lite. 


Goodale verſus Wyat. 


2, JN an Ejectione firmæ by Cuthbert Goodale Plaintiff, againſt John Wyat 
Defendant, foz a Meadow in Aylesbury, in the County of Buck. called 
Diggelmore, upon a ſpecial Uerdic the Cale was this. 

Sir John Packington Knight, enfcoffed thereof one Ralph Wodliff, to have 
and to hold to him and his Heirs, upon condition that if the ſaid Sir John with- 
in a year after the death of the ſaid Ralph, pay to the Heirs, Executors or Admi- 
niſtrators of the ſaid Ralph, the ſum ot an hundred Marks of lawtul Money, that 
then the ſaid Feoffment and Seiſin made thereupon (hall be void, Ralph Wod- 
liff made a Feoffment over to others thereot, and died inteſtate, and Adminittra- 
tion was committed to Anne his Wite, and Drew Modliff his Son and Heir, 
who gave a Warrant of Attorney to Thomas Godale then ſeiſed of the ſaid Mca- 
dow by mean Conveyances, for the Receipt of the ſaid hundred Marks, with Co- 
venant that none of them ſhall do any act or thing that ſhall be prejudicial or hurt- 
tul to the ſaid Thomas Godale, tor the receiving and enjoying of the ſaid ſum, 
atter which it was certified to the ſaid Sir John Packington by the ſaid r 
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that this Warrant was made to him: after which it was agreed between the ſaid 
Sir John Packington and Drew Wodliff, that the ſaid Thomas Drew (hall 
have but 32 1, of the ſaid 1co Marks, whereupon the ſaid Sir John Packington 
within a year after the death of the ſaid Ralph Woliff paid to the (aid Drew 
Wodliff the 100 Marks, and preſently the ſaid Drew delivered to the (aid Sir 
John all the 100 Marks but 32 Il. And the Uerdict ſtands upon this Point, 
whether the 100 Parks were well paid, oz not. 

And by Popham and Gawdy, this was meerly a Fraud which ſhall never 
pꝛe judice a third Perſon, foz if it be agred between the Diſleiſce and 1. 8. 
that a Stranger ſhall diſſeiſe the Tenant of the Land, and enfeoff the ſaid J. S. 
to the intent that the Diſſeiſee ſhall recover againſt him, this Recovery ſhall 
bind the ſaid I. S. but not him who was difſeiſed, and pet he who recovered 
had a god Title, and paramount the other, but he ſhall not come to that to 
which he had a god cauſe of Action and Title by fraudulent means, to the pꝛe⸗ 
judice of a third Perſon, not Party to this Fraud. | 

And it was ſaid further, that to pay Poney, and take it away again pꝛe⸗ 
ſencly befoꝛe that it is purſed up by Re-delivery, is not pꝛoperly a Payment, 
but rather a colour of Payment. 

And by Fennor and Popham, the fozce of a Deed of Feoffment once effectu- 
al, cannot become void oz of no effec, noz the Livery thereupon by ſuch man⸗ 
ner of woꝛds. And it is not like a Bargain of Gods, oz an Obligation, oz 
a Leaſe foz years, which by ſuch wozds may be diſſolved and made to be of no 
foꝛte 02 effec, becauſe that as by the ſealing a bare Contrac, it may be made 
perfect and effectual without other Circumſtances, ſo may it be defeated by 
luch bare means without Circumſtance : Xut ſo it is not in caſe of an Inhe⸗ 
ritance oz Free-hold, which cannot be effectual by the bare delivery of a Ded, 
unleſs that Livery be made thereupon. 

And all agreed, that as this Caſe is, notwithſtanding the Feoffment mave 
over by the Father, the Money might have been paid to the Heir to perfozm 
the Condition, if they had been duly paid, and without Covin, and that the 
woꝛds had been apt to have defeated the Eſtate. 

But by Popham and Clench, If a Feoffment be made to one upon conditi- 
on of Payment of Money to the Feoff&e, his Veirs oz Aſſigns, and the Feof- 


ſhall be per- fee makes a Feoffment over, and dies, the Ponep ought to be paid to the 
formed to the Feoffee who is the Allignee, and not to the Heir, foz there (Heir) is not named 
Aſſignee, and put in reſpec of the Inheritance which might be in him, but here he is na⸗ 


not to tlie 
Heir. 


med as à meer Stranger to it. 
Barton's Caſe. 


3. 1* a Wit of Crroz ſued in the King's Bench by Randal Barton, upon 

a Fine levied at Lancaſter, 7 Eliz. of Land in Smichall, and elſewhere 
in the County of Lancaſter, by Robert Barton Eſquire, to Leven and Browndo, 
where this Wc was bzought by the ſaid Randal as Heir in full to the ſaid 
Robert, to wit, Son of Ralph, Bꝛother of the ſaid Robert. The Defendant 
plead a Recovery in Bar thereof had after the Fine, in which the ſaid Robert 
was vouched, who vouched over the common Uonchee : And by all the Court 
this common Recovery with ſuch double Uoucher (which is the common Al⸗ 
ſurance of Lands) is a Bar by reaſon of the Uoucher, to everp manner of 
Right which the Uouchee, oz bis Yeir by means of him is to have to this 
Land, which is paramount the Recovery, And lo it is of every manner of 
way whereby they are otherwiſe to come to the Land befoze the Recovery, 
And if the Recovery be erroneous, it remains a god Bar until it be avoided 
by Erroz. But if the Recovery be void, oz che Uoucher not warranted to 


be 


Paramor verſus 
Verrald. 6 


101 


be, purſuing the Appearance of the Tenant, but p2ecedent to it, as was pꝛe⸗ 
tended, and ſo no Tenant to warrant the Uoucher when the Uoucher was 
made, the Recovery ſhall be no Bar in ſuch a Caſe ; and the Caſe here was 
infozmed to be this, fo2 the Wit of Entry bears date 1 Mar. 7 Eliz. return⸗ 
able Die Lune in 4. ſeptimana quadrageſſimæ prox. futur. and the Uoucher 
was made in 4. \{cptimana quadrageſſimæ, 7 Eliz. the ſaid firſt day of March, 
being the firſt Week of this Lent, 7 Eliz. And upon this it was inferred that 
the Tenant was nat to appear until Monday in the fourth Week of Lent, 8 
Eliz. which is a long time after that the Uoucher appealed and vouched over. 

But by the whole Court the Oziginal Wit ſhall be taken as it is wzitten, 
to be returnable on Monday, in the fourth Week of the ſame Lent, 7 Eliz. fo2 
it ſhall be taken as it is wzitten ſhoꝛtly, moſt beneficially that it can ve to make 
the Recovery god. And if it had been mitten Proxime, it ſhould refer to the 
week befoze, and ſo god. And if the wozd (Futur.) had been wiitten at large 
(Futura) it alſo ſhall refer to Septimana, and therefoze being wiitten bzieflp 
it ſhall refer as it map beſt do to make the Recovery god. But if it had been 
in Quarta ſeptimata proximæ quadrageſſimæ at large, then the woꝛd Proxime 
ſhall refer to Quadrageſſimæ becauſe of the Caſe ; Eut if it had been Proxima 
it ſhall refer to Septimana, becanſe alſo of the Caſe ; But here as the Caſe is. 
it hall be a god Reference to make the wozds Tunc proxima futur. to ſhew 
what fourth week of Lent, to wit, that next enſuing the firſt day of March. As 
if a Man be bound by Obligation, bearing date the firſt dap of March, co pap 
the roth day of March then next enſuing, this ſhall be taken the 1oth day of 
this March, becauſe this is next enſuing the firſt day. 


Paramor verſus Verrald. 


4. FF Treſpaſs of Aſſault and falſe Jmpziſonment,by Robert Paramor againſt 

John Verrald, and others, ſupyoled to be done ac ſuch a Pariſh and Ward 
in London, the 2oth day of May, 35 Eliz. The Defendants juſtifie by reaſon 
of an Execution upon a Recovery in the Court of Sandwich, within the Cinque- 
Pozts, Debt, and traverſe Abſque hoc, in that they were guilty in London, 
&c. The Plaintiff reply and maintain the Aſſault and Impziſanment, as it 


ſelf if the matter had been true. : 

But in the Caſe at the Bar, if the ſpecial matter alledged in the Fozreigu 
County be falſe, as here, the Plaintiff may maintain his Action and traverſe 
the ſpecial Matter alleged by the Defendant : And ſo a Traverſe in ſuch a 
Caſe map be upon a Traverſe when Falſity is uſed, to ouſt the Plaintiff of 
that benefit which the Law gives him. 
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Hillary Term, 38 Eliz. 
Wood verſus Matthews. 


1 | a Mzit of Erro; bzought by Owen Wood, againſt Griffeth Matthews, 
upon a Judgment given in the Common Pleas, the Caſe was bzielly 
thus, 

The Ifſuc in the Common Pleas was, whether one were taken by a Cap. 
ad ſatisfaciendum, or not, and upon the Trial thereof at the iſi pꝛius, the Ju- 
ry found for the Plaintiff in this Action, to wit, that the Party was not taken by 
the ſaid Capias, and upon the back of the Pannel entred dicunt pꝛo Quer. but 
on the back of the Poſtea the Clerk of the Aſſues certified the Pannel thus, to 
wit, That the Jury ſay, that no Capias was awarded, which was otherwiſe than 
was put in Iſſue, or found by the Jury; and the Roll of the Record was accor- 
ding to the Poſtea, and upon this Judgment given for the ſaid Matthew then 
Plaintiff, upon which (amongſt other Errors) this variance between the Iſſue and 
Verdict was aſſigned for Error, and after Deliberation had upon this Point, and 
this matter alledged by the Defendant in the Writ of Error, and certified out of 
the Common Pleas, the Court awarded as to this Point that the Record ſent up 
out of the Common Pleas by the Writ of Error, (halt be amended, according to 
that which was endorſed on the back of the Pannel, for the Endorſement upon 
the Pannel is the Warrant for the certifying of the Poſtea, and ſo this Warrant 
over to him that makes the Entry in the Roll: And therefoze whereas it was al- 
ledged that the Poſtea was amended in the Common Pleas after the Recozd 
removed, it was holden to be well done there; fo2 although the Recozd were 
removed by the Mzit of Crroz, pet the Niſi prius, the Poſtea, and the like res 
main ſtill there, as it is of the Warrant of Attoznep, and the like: And if 
the Poſtea had not been amended there, but ſent up with that which was en- 
dozſedupon the Pannel, all ſhall be amended here accoading to that which was 
endo2ſed upon the Pannel, and accozding to this there was a Pꝛeſwent ſhewn 
Trin. 35 HS. between Whitteild and Wright, where the Illue was, whether 
a quantity of Gꝛain were delivered between two Feaſts, and endozſed upon 
the Pannel (Dicunt pro quer.) and pet the Poſtea certified (and the Rolls alſo 
made) that the Delivery was made ad feſta, and upon this matter alledged in 
Banco Regis, and the Erro in this Point aſſigned and certified out of the Com⸗ 
mon Pleas, the Reco2d removed by the Mzit of Erro was by Award of the 
Court amended, and the wo2d (Ad) razed out, and the wozd (Inter) witten 
in lieu of it, accoꝛding as it appeareth it ought to have been by the Note upon 
the back of the Pannel. And the like Amendment was made lately in the 
Chequer Chamber, upon Erroz bzought there upon a Judgment given in Ban- 
co Regis, where the Jndozſ\ment upon the back of the Mzit was (pro Quer.) 


and the Poſtea and Roll was, that the Plaintiff was guilty, and there amend⸗ 
ed the laſt Term, mY 


Slaning's Caſe. 


Icholas Slaning of Bicklcy was ſeiſed in his Demeln as of Fe, of the 
| Pannoz of Bickley, and of a Pill in Walkhampton, in the County of 
Devon, called a Blowing Mill : and of another Pill there, called a Knock- 
ing Mill, and of an Acre of Land there alſo, and of divers other Pannozs and 
Lands in the ſaid County of Devon, the ſaid Pills and Acres of Land in 
Walkhampton, then being in the Poſſeſſion of one Peterfeild, and Atwill, of 


an 
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an Eſtate foz divers pears then to come, and being ſo ſeiſed, he with Marga- 
ret his Wife levied a Fine of che ſafd Pannoz of Bicklcy, and of other Lands 
omitting the laid Lands in Walkhampton, to certatn Conuzees, who rendꝛed 
the ſame back again to the ſaid Margaret Slaning fo her life, with the Remain- 
der over to the laid Nicholas and his Yeirs : Aftet which the laid Nicholas by 
Indenture dated 30 Octob. 21 Eliz. gave and enfeoffed all the ſaid Pannozs 
and Pzemiſles to John Fitz and others, and the Peirs of the ſaid Fitz, to the 
Uſes, P2oviſoes and Limitattans mentioned in the ſaid Judenture, which 
was to the uſe of himſelf, and the Beirs Pales of his Body, by any other 
Wife, the Remainder to Nicholas Slaning of Newton Ferries, and the Þeirs 
Pales of his Body, with divers Remainders over, with this Proviſo, to wit, 
P3ovided, and it is the intent of theſe Pzeſents, and of the Parties thereun- 
to, that the ſaid John Slaning, and the Yeirs Pales of his Wody, oz the ſaid 
Nicholas Slanivg of Newton Ferries, and the Yeirs Pales of his Body, in 
whomloever of them the Inheritance in Tail of all the Pꝛemilles ſhall hap- 
pen to be by fozce of rheſe-P2eſefits, ſhall pay to Agnes, the Daughter of the 
ſaid Nicholas Slaving_- of Bickly, 200 I. oz ſo much thereof as (all be unpaid 
at the time ol the death of her ſaid Father, accozding to the intent ok his lat 
Will, with a Letter of Attozney to it, by which hc pains John Hart and 
Robert Fort. jopne'p and ſeverally his Actozney td enter into the ſaid Pan- 
noz of Bickley, Walkhampton, &c. and all other the Lands, Tenements and 
Peredicaments, in the laid Indenture mentioned, and Poſſeſſion foz him to 
take, and after ſuch Poſieſſion taken foz him and in his name, to deliver full 
Poſſeſſion and Seiſin of the P2emiſles to the ſaid John Fitz, &c. accozding 
to the ſozm and eſte of the laid Judenture, whereupca Poſſeſſion and Deiſin 
was given of all but that which was in Poſſeſſion of the laid Peterfield and At- 
will: And the laid Peterfield and Atwill, noz either of them never attozned to 
the laid Gꝛant: After which Nicholas Slaning of Bickley made his laſt Will, 
by which he deviſed to the laid Agnes his Daughter 300 1. to be paid in fozm 
following, and not otherwiſe, to wit, an 1001. thereof, in thele wozds, Dn 
that dap twelve⸗month next after che day of his death, and the other 100 l. 
that day twelve-month next after, &c. and made the laid John Slaning his Ex⸗ 
ecuto}, and aftezwards, to wit, che 8th day of April, 25 Eliz. died without 
Iſſue Pale of his Bodp, the ſaid Agnes tok to Yusband one Eduuyad Marley, 
and upon the 3th dap of April, 26 Eliz. the [aid John Slaning wh the firſt 
100 l. to Agnes then being living, and up the 8th and pth days ok April, 27 
Eliz. Nicholas Slaning of Plumpton, @on and Yeir of the ſaid John Slaning, 
who died (in the mean time) an hour befoze the Dun ſec, and until the Þun 
was ſet, came to the Youle where the laid Edmund and his Wife inhabited 
in London, and tendzed the laſt 1001. and that neither the ſaid Edmund noz 
Agnes his Wite were there to receive it, but that the ſaid Edmund voluntari- 
Ip abſented himtelt, becauſe he would not receive the 100 J. and that there- 
upon the Mike of the laid Edmund died, having Iſlue two Daughters, the 
Lands being holden by Knights Service in Capite, and the ſaid Daughters 
being; pet within Age, and all this being found by Office, by the Opinions 
and Reſolutions of Popham and Anderſon, and the reſt of the Council of the 
Court of Wards, the ſaid Heirs now in Ward ſhall have nothing but that 
which doth not paſs by the Conveyance to John Fitz and his joynt Feoffees, 
which was only that which was in the Poſleſſions of Peterfield and Acwill, 
and that the Livery was god of the reſt, albeit the Attozney did nothing of that 
which was in Leaſe, nocwichſtanding the wozds of the Warrant, that they 
ſhould enter into all, aud chen ſhould make the Livery, 

And they agreed, that the Condition doth not bind neither the laid John 
Slaning noz Nicholas his Son, becauſe they had not all che Land accozding to 
the purpozt of the Condition, which was, that he who had all thereof ſhould 

pay 
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7 
pay the 2001. whereas here that which was in the Poſſeſſion of Peterfield and 
Atwill did not paſs to them foz want of Attoznment, foz a Condition ought 
to be taken ſtridly, | 

And further the Payment was referred by the Indenture to be accozdingto 
the Will, oz by the Will, and the 200 |. was deviſed as a Legacy, which 
dught to be paid upon Demand, and not at the peril of the Crecuroz, and 
therefoze the nature of the payment of it is altered by the intent of the Will, 
and being not demanded, there is no default in the ſaid Nicholas Slaning of 
Plumpton, to p2ejudice him of his Land, if it had been a Condition, fo2 then 
it ſhall be but a Condition to be paid accozding to the nature of a Legacy upon 
demand, and not at the peril of the Party. And whether the woꝛd twelve- 
month ſhall be taken fo2 a pear, oz twelve months, acco2ding to 28 daps to the 
month, as it ſhall be of eight o2 twelve Ponths, oꝛ the like. And they agreed 
that in this Caſe it ſhall be taken foz the whole pear, accoꝛding to the common 
and uſual ſpeech amongſt Pen in ſuch a Cale, and accozding to this Opinion 
Wray (who is dead.) | 

Anderſon and Gawdy made their Certificate to the late Chancelloz Sir 
Chriſtopher Hatton, in the ſame Caſe then being in the Chancery, and a De- 
cree was made accoꝛdingly. apy 

And many were ok Opinion that by his abſence, by ſuch fraud he ſhall not 
take advantage of the Condition, being a thing done on purpole, if it hay 
been to be perfozmed at his pertl. 


Kelley's Caſe. 


Illiam Kelly and Thomaſine his Wife, were ſeiſed of certain Lands fn 
D. Eth. in the County of Cornwall, called Karkian, to them and to 
the Heirs ol their two Bodies between them lawfully begotten, by the Gift 
of one William Dowmand Father of the ſaid Thomaſine, 1 1 H.8. a long time 
after which Gift, to wit, 25 H.8. A Fine Sur conuſance de droit come ceoque 
il ad per, was levied by Peter Dowmand, Son and Meir of the ſaid William 
Dowmand to William Kelley of the Wannoz of Dowmand, and of an 100 Acres 
of Land, 300 Acres of Peadow, * Acres of Paſture, and a 1000 Acres 

of Furze and Yeath in Dowmarid, B. Eth. Trevile , and divers other 
Towns named in the Fine, who rend2ed the ſame back again to the ſaid: Pe- 
ter in Tail, with divers Remainders over, and this Fine was with Pzocla- 
mations accozving to the Statute, after which the Poſſeſſion of Karkian con- 
tinued with Kelley and his Peirs, accozding to the firſt Intail; and the Pan⸗ 
no2 of Dowmand, and the Remainder of the Lands in theſe Towns, which 
were to the ſaid Peter Dowmand to him and his Peirs accoꝛding to the Ren- 
der, until nine pears paſt, that by Niſi prius in the Country upon the Opini⸗ 
on of Manwood late Chief Baron, the Land, called Karkian, was recovered 
againſt the Heir of the ſaid William Kelly, by virtue of the ſaid Fine and Ren- 
der, becauſe all the Land which the ſaid Peter Dowmand, and the ſaid Wil- 
liam Kelly alſo had in all theſe Towns named in che Fine, were not ſufficient 
to ſupply the Contents of Acres compꝛiſed in the ſaid Fine: And what the 
Law was in this Caſe, was referred to the Chief Juſtices, the Paſter of the 
Rolls, Egerton, and the now Chief Baron out of the Chancery, who all agr#d 
upon all this matter appearing, that nothing ſhall be ſaid to be rendzed but 
that which indeed was given by the Fine, and Karkian does not paſs to the 
faid William Kelly by the Fine, fo2 as to it, the Fine is but as a Releaſe of 
Peter to him, and therefoꝛe ſhall not be ſaid to be rend2ed to the ſaid Peter by the 
Fine, where no matter appeareth, whereby it may appear that it was the in- 
| tent 
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tent of the Parties that this ſhall be rendꝛed. And therefoze Popham ſaid, that 
by ſo many Fines which have been levied in ſuch a manner, and to ſuch who 
have Land in che ſame Zowns where the Conuſance hath been (conſidering 
that always moze Land is compziſed in Fines by number of Acres, then Pen 
have, oz is intended to paſs) by them at ſome time, oz in ſome Age, it would 
have come in queſtion if the Law had been taken as Manwood tœk it, but in 
all ſuch Caſes the Poſſeſſion hath always gone otherwiſe, which ſhews how 
the Law hath been always taken in ſuch Caſes, 

And therefoze if a Man be to paſs his Pannoz of D. to another by Fine 
Executozp, and he levy the Fine to him by the name of the Pannoz of D. and 
of ſo many Acres of Land in D. and S. being the Towns in which the Pan- 
no2 lies, after which the Conuzo2 purchaſeth other Lands in theſe Towns, 
the Fine befoze the Statute of Uſes ſhall not be executed of theſe Lands pur- 
chaſed after the Conuſance, and the Fine ſhall wozk to theſe which he had 
power and intent to paſs, and no further, 

And it ſeemeth to them, that an Uſe map be averred without Deed upon a 
Fine ſur Render. And all agreed that if there had been a Deed to have de- 
clared the purpoꝛt of the Fine, that the Fine ſhall not be taken to extend furs 
ther than is compiled in the Deed. And what is the cauſe thereof, the Deed 
oz the intent of the Parties? and none can ſap but that it is the intent of the 
Parties, and not the Deed, and the intent may as well appear without the 
Deed, as with it, albeit it be not ſo concluſive by Parol as by Ded. 

And therefoze ſuppoſe J have 100 Acres of Land in a Cloſe in D. and J. S. 
hath another 100 Acres in the ſame Cloſe and Town, and l. S. hath 100 
Acres of Land in the lame Town out of this Cloſe, and my intent is to le⸗ 
vpa Fine to I. S. of the whole Cloſe by the name of 200 Acres of Land, with 
a Render as befoze, and J levy it accozdinglp, ſhall the Render enure to the 
Land, which 1.S. had in the ſame Town? It is clear that it ſhall not, al- 
though it be without Deed : Why then ſhall the Fine here be taken to wozk 
rather to the Land called Karkian, than to any other Lands which any other 
had in the ſame Towns, when it appeareth plainly, that it never was the 
intent of the Parties; that the Fine ſhould extend to theſe Lands called Kar- 
kian, and it was decreed in Chancery acco2dingly, 


Hall zern, Arrowſmith. 


4. T B the Caſe between Hall and Arrowſmith, it was agreed by the whole 
Court in the King's Bench, That if a Copy-holder fo; life hath Licence 
to make a Leaſe fo2 th2e years, if he ſhall live ſo long, and he makes a Leaſe 
foz thze pears without ſuch a Limitation, that yet this is no Fozfeiture of his 
Eſtate, becauſe the Operation of the Law makes ſuch a Limitation to the 
Eſtate which he made, to wit, that it ſhall ust continue but koz his life, and 
then ſuch an expꝛels Limitation in the Caſe where the Law it ſelf makes it is 
but a meer trifle ; and pet if a Leſſee foz life makes a Leaſe for years, and he 
in the Reverſion confirm it, it remains god after the death of the Tenant foz 
life, but this then (hall be as ik it had been made by him in the Reverſion him- 
celf, and ſhall be his Leaſe : But if the Leaſe there had been made determi⸗ 
nable upon the life of Tenant foz life, the Confirmation thereof by him in 
the Reverſion will not help him after the death of him who was Tenant foz 
life. Cauſa patet. 
But in the pꝛincipal Caſe, if the Copy-holder had had an Eſtate in Fer by 
Copy, it had ben a Fozfeiture of his Eſtate to make an abſolute Leaſe, be- 
cauſe in that Caſe he does moze than he was licenſed to do. 
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And they agreed that ſuch a Licence cannot be made to be void by a Condi⸗ 
tion ſubſequent to the Execution thereof, to undo that which was once well 
executed. But there may be a Condition pzecedent united to it, becauſe in 
ſuch a Caſe it is no Licence until the Condition perfozmed ; but the Licence 
befoze mentioned is not a conditional Licence, but a Licence with a Kimita⸗ 
tion, and therefoze had not been of fozce, if the Limication which the Law 
makes is this Cafe had not been, and the Limitation in Law ſhall be pzefer- 
red befoze the Limitation in Deed, where they wozk to one and the ſame ef- 
fect, and not different. 


Arthur Johnſon's Caſe. 


5, Rthur Johnſon was poſſeſſed of a Term fo2 years, and ſo poſſeſſed, al⸗ 

ſigned this over to Robert Waterhouſe and John Waterhouſe, being 
Bzothers to the Wife of the ſaid Johnſon, to the uſe of the ſaid Wife 3 the 
ſaid Johnſon dies, and makes his Wife his Executrix, after which the ſaid 
Mike takes Robert Witham to Pusband, who takes the Pꝛofits of the Land 
during the life of his ſaid Wife, the Mife dies inteſtate, her ſaid Bzothers 
being next of Kin to the ſaid Wife, tok Adminiſtration as well of the Gods 
of the laid Wife, as of her firſt Husband. And whether the laid Water-hou- 
ſes, oz the ſaid Witham ſhall have this Leaſe, oz the Uſe thereof, was the 
queſtion in the Chancerp, and thereupon put to the two Chief Juſtices, upon 
which they and the Chief Baron, and all the other Juſtices of Scrjeants Inn 
in Flect-ſtreet, and Beamont alſo were clear in Opinion, that the ſaid Admi⸗ 
niſtratoꝛs had now as well the Intereſt as the Uſe alſo of the ſaid Term, as 
well in Conſcience as in Law, and that they had the Uſe as Adminiſtrato2s 
to the ſaid Wife, and that the ſaiv Witham ſhall not have it, becauſe it is as 
a thing in Action, which the Adminiftrato2s of the Wife always ſhall have 
and not the Husband. As if an Obligation had been made to the uſe of the 
Mike: And this Opinion was certified accozdingly to the Lozd Keeper of 
the great Seal of England, and it was ſo decreed, 


| Taunton ver ſus Barrey. 


6, I* an Ejectione firmæ bzought by Giles Taunton Plaintiff, in the King's 
Bench, againſt Giles Barrey Defendant, the Cale was thus, 

John Coles Eſquire, made a Leaſe of the Lands in queſtion to the Father of 
the ſaid Barrep, for divers years, depending upon the lite of the Leſſee, and of 
the ſaid Defendant, and Bf the Survivor of them, upon condition that the ſaid 
Father ſhould not alien without the conſent of the Taid Coles and his Heirs, after 
which the ſaid Father deviſed the Term to the ſaid Defendant and died, making 
his Executor, who aſſented; And the queſtion upon this Point found upon a 
ſpecial Uerdict, was, whether upon the matter the Condition were bzoken ; 
and by the Opinion of the whole Court adjudged that it was, foz in ſuch a 
Caſe he ought to have left it to his Executoz, without making any Devile of 
it, fo2 the Devile is an Alienation againſt him, and therefoze it was agreed 
that the Plaintiff ould recover the Term, 37 Eliz, Rot. between Roper and 


Roper. 
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Mich. Term, 38 & 39 Eliz. 
Everet's Caſe. 


1, This Caſe was moved by the Chief Juſtice to the other Chief Juſtices 
at Serjeants Inn in Fleet ſtreet, concerning one Everet, who befoze was 
attaint foz ſtealing of an Pozſe, and repzieven after Judgment, and indictey 
again foz ſtealing another Yozſe befoze this Attainder: And the Uicar of Pel- 
ton, in the County of Somerſet was invicted as acceſſary befoze this Felony, 
foz the pzocurement of it; and Everet being again indicted upon the laſt In⸗ 
dietment, did not plead that he was fozmerly indiced of another Felony, &c. 
but acknowledged the Jndiament whereby the Acceſſary was arrained, tried, 
and found guilty, and had his Judgment alſo as the Pzincipal, but che Exe⸗ 
cution of the Acceſlary was reſpited : And now moved whether upon this mat- 
ter it ſhall be fit to execute the Acceſſary, the Pꝛincipal being executed. 

And it ſeemed convenient to all the Juſtices and Barons that he ſhall be ex⸗ 
ecuted, and that the matter was clear in this Caſe, becauſe the Pzincipal did 
not take advantage of his firſt Attajnder by way of Plea, but acknowledged 
the Deed, in which Caſe the Accelary may well be arraigned : But if the 
Piincipal had pleaded his fozmer Attainder, whether now he ſhall be put to 
anſwer fo2 the benefit of the Queen, having regard to this Acceſſary, who 
otherwiſe ſhall go quit, becauſe there was not any p2incipal, but he who was 
fozmerly attainted. | | 

And it ſeemed to-Popham and ſome others, that it ſhall be in the ſame man- 
ner, as if the ſame Perſon fo fozmerly attainted ſhould be tried now foz Trea- 
fon, made befoze his Attainder, as appearech by 1 Hl. 6. 5. becauſe it is foz 

e advantage of the Ring in his Cſcheat of the Land: and notwithſtanding, 

t it is moved by Stamford in his Pleas of the Crown, it ſeemed to Popham 

t there was no diverſity where the Treafon was made befo2e the Felony 
of which he is attainted, and where after and befoze the Attainder ; And by 
the ſame reaſon that he ſhall be again tried foz the benefit of the King in this 
Caſe becauſe of the Efcheat, by the ſame reaſon in this Caſe here, betkule of 
the Fozfeiture which accrueth to the Nuten by the Attainder ok the Acceſſary, 
and fo2 the Juffice which is to be done to a third Perſon, who otherwiſe by 
this means ſhall eſcape unpuniſhed. 

But he agreed, that the Party attaintes ſhall not be again arraigned foꝛ any 
other Felony done befoze the Attainder, in caſe where no Accefſary was touch⸗ 
ed befoze the Statute of 8 Eliz. cap. 4. he who is convict of Felony, and hath 
his Clergy after his Purgation made, ſhall be arraigned fo2 another Felony 
done befoze the Conviction, if it be ſuch koꝛ which he cannot have his Clergy, 
and was not convicted oz acquitted of the ſame Felony befoze the Attainder : 
But upon this Dtatute it appeareth, that he who ſhall have his Clergy in ſuch 
manner, ſhall not be dzawn in queſtion foz any other Felony done befoze his 
Actainder, fo; which he might have his Clergy. 

And of this Opinion (as Clark and others of the Juſtices ſaid) were all the 
Juſtices in the time of Wray. And as to the Statute of 18 Eliz. cap. 7. Ic 
is not to be underſtod but that he who hath His Clergy, and delivered acco2- 
ding to this Dcatute, ſhall be yet arraigned foz any other Felony done befoze 
his kozmer Conviction oz Attainder, if it be ſuch fo2 which he cannot have his 
Clergy ; fo the woꝛds are, That he ſhall be put now to anſwer, qt. in the ſame 

manner as if he had ben delivered to the D2dinary, and had made his Pur- 
gation, any thing in this Act to the contrary notwithſtanding. 


P 2 Pollard 


108 


Pollard _— 3 verſus Jeoffreys, 
Luttrell. and others. 


— 


Pollard verſus Lutt rell. 


2. T N an Ejectione firmæ between Pollard and Luttrell fo; Lands in Hubury 
and Liſtock, upon a Title between the Lozd Audeley and Richard Au- 
deley, it was agreed by the Chief Juſtices, that if the Diſſeiſoz levy a Fine 
with Pzoclamations accozding to the Dtatute of 4 H. 7. and a Stranger with⸗ 
in five pears after the Pꝛoclamations enter in the Right of the Diſſeiſee, 
without the P2ivity oz Conſent of the DiCſeiſee, that this ſhall not avoid the 
Bar of the Fine, unleſs that he aſſent to it within the five years, fo the wozds 
of the Dtatute are, ſo that they purſue their Title, Claim oz Intereſt by wap 
of Action, oz lawful Entry within five pears, &c. and that which is done by 
another without their Aſlent, is not a purſuing by them accozding to the in⸗ 
tent of the Statute, fo otherwiſe by ſuch means againſt the Will of the Dil⸗ 
_— every Stranger map avoid ſuch a Fine, which was not the intent of 
the Statute. | 82 


Mountague verſus Jeoffreys and others. 


3. 1 Zreſpaſs by Edward Mountague Plaintiff, againſt Richard Jeoffreys 
and others Dekendants, fo a Treſpaſs done in certain Lands called 
Graveland, in Hailſham in the County of Suſſex, the Caſe upon a Special Uer- 
dia was thus. . 9279 32 
Sir John Jeoffreps late Chief Baron, being ſeiſed in his Demeſn as of Fee 
(amongęſt others) of the ſaid Land called Gzaveland having Iſſue but one only 
Daughter, by his Will in Writing deviſed all his Land of which he was ſeiſed in 
Fee (except the ſaid Gꝛabęland) to his faid Daughter for 21 years, cc. and the 
ſaid Land called Gzaveland (which was then in Leaſe for divers years, to one 
Nicholas Cobb, which years at the time of the death of the ſaid Sir John Jeof- 
freys continued) he deviſed to the ſaid Richard Jeoffreps his Brother, and his 
Heirs, and by the ſame Will he diſpoſed divers Legacies of his Chattels, and the 
Remainder he gave to his ſaid Daughter, and made her Executrix of his ſaid Will; 
after Shich the firſt Wife of the ſaid Sir John Jeoffreps being dead, he cove- 
nanted wich Mr. Geozge Gozing to take the Daughter of the ſaid Geozge to 
Wife, and covenanted with the faid George (amongſt other Lands) to aſſure the 
laid Land called Gzaveland to the ſaid Geozge Gozing and Richard Jeoffreys, 
and thcir-feirs, to the uſe of the (aid Sir John Jeoffreys, and Mary Gozing 
Daughter of the ſaid Geozge, and the Heirs of the ſaid Sir John Jeoffreys, by a 
certain day, before which day the Marriage being had, the ſaid Sir John Jeof- 
freys made a Deed and ſealed it, and delivered it, containing a Feotfment of the 
ſaid Land called Gzaveland (amongſt others) to the ſaid Geozge Gozing and 
Richard Geoffreys, and their Heirs, to the Uſes aforeſaid, in performance of 
the ſaid Covenants, with a Warrant of Attorney to make Livery accordingly, 
and the Attorney made Livery in other parts of the Land, and not in Gzaves 
land, and this was in the name of all the Lands compriſed in the Deed, and the 
{aid Nicholas Cobb never attorned to this Deed 3; After which Sir John Jeof- 
freys interlined in the ſaid Will, that the ſaid Pary then his Wife ſhould be 
joynt Executrix with his Daughter: And in the Legacy of the reſt of his Goods, 
fc. he interlined the ſaid Marp his Wife to be Joynt-Tenant with his ſaid Daugh- 
ter, without other Publication thereof; and afterward the ſaid Sir John died, 


the (aid Daughter being his, Heir, who took to Husband the ſaid Edward Poun⸗ 
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4. J Treſpaſs, the Plaintiff ſuppoled the Treſpaſs to be done in the bꝛeak⸗ 

ing of his Youle and Cloſe in ſuch a Town, the Defendant juſtifies in 
an Youle and Cloſe in the ſame Town, and ſhews which, to put the Plain- 
tiff co his new Aſſignment, to which the Plaintiff replied that the Pouſe and 
Cloſe of which he complains is ſuch an Youſe, and gives it a ſpecial name, 
upon which the Defendant demurs, and adjudged that the Plaintiff take no- 
thing by bis Wait:foz albeit an Youſe may have a Curtilage which paſſeth by 
the name of a Pelluage with the Appurtenances, pet this ſhall not be in this 
Caſe, foz by the Bar the Plaintiff is bound to make a ſpecial Demonſtration 
in what Peſluage and what Cloſe he ſuppoſeth the Treſpaſs to be done, as to 
ſay that the Youſe hath a Curtilage, the which he bzoke, and it Gall not be 
taken by Intendment that the Pelluages had ſuch a Curtilage to it, if it be 


not ſpecially named, : 
Fennor's Ca ſe. 


3. * Treſpaſs bꝛought by Fennor in the Common Bench, againſt 

foz beaking his Cloſe in, &c. the Defendant pleads a Bar at 
large, to make the Plaintiff allign the place in certain, where he luppoleth 
the Treſpaſs to be done, the Plaintiff thereupon alledgeth that the place where 
he complaineth is ſuch, &c. and ſheweth in certain, another then that in which 
the Defendant juſtifies, the Defendant avers that the one andthe other are all 
one, and known by the one name and the other, and thereupon the Plaintiff 
demurs, and adjudged there kor the Plaintiff, becauſe that in ſuch a Caſe up- 
on ſuch a ſpecial Aſſignment, it ſhall be taken meerly another than thac in 
which the Defendant juſtifies, in as muchas the Plaingiff in ſuch a Caſe can- 
not maintain it upon his Evidence given, if the. Defendant had pleaded Not 
Guilty to this new Aſlignment, that the Treſpaſs was done in the place in 
which the Defendant juſtifies, although it be known by the one and the other 
name, and that the Plaintiff hath god Title to it, becauſe that by his ſpecial 
Aſſignment, ſaying, that it is another than that in which the Defendanc ju- 
ſtifies, he ſhall never after ſay, that it is the ſame in this Plea, foz it is mer 
contrary to his ſpecial Aſſignment ; And upon this a Wzit of Erroz was 
bzought in the King's Bench, and the Judgment was there affirmed this 
Term foz the ſame reaſon, Quod nota. 


Scot verſus Sir Anthony Mainy. 


6. [| N Debt upon an Obligation of 2001. bzought by John Scot Gent, again 
[ Sir Anthony Mainy night, the Condition whereof being to perfozm 
the Covenant compziſed in an Jndenture of Demiſe made by the ſaid Sir An- 
thony to the ſaidPlaintiff, of his Capital Peſluage in Holden with the Lands 
to it belonging, &c. amonglt which Covenants one was, that whereas by the 
ſame Indenture he had demiled it to him foz 21 years, that the ſaid Sir An- 
thony covenanted with the laid John Scot, that the ſaid Sir Anthony from time 
to time, during the life of the ſaid Sir Anthony, upon the Surrender of this 
Demiſe, 02 any other Demiſe hereafter to be made by the ſaid Sir Anthony, 
of the ſaid Pelluages and Lands, and to be made by the ſaid John Scot, his 
Executozs oz Adminiltratozs, and upon a new Leaſe to be made ready ingroſ- 
ſed to be ſealed and offered by the ſaid John Scot, his Executoꝛs oꝛ Adminiſtra- 
tozs to the laid Dir Anthony, foz the like term and number of years in the afoze- 
ſaid Indenture tompꝛiled fo2 the ſame Rent, &c. to ſeal and deliver to the ſaid 
John Scot, his Erecutozs and Adminiftratozs, And the ſaid Sir Anthony as 
to this Covenant pleaded, did not ſurrender, noz offer to ſurrender to him the 
laid Demiſe, no? offer to him any new Demiſe of the Pꝛemilles, ready in- 
groſſed fo? to ſeal it fo the like term, &c. as it is in the Covenant. 
And 
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Mounſon — 
Welt. 


And foz the other Covenants he pleads Perfozmance of all ; Zo which the 
Plaintiff replies, that the ſaid Dir Anthony after the Obligation, and vefoze 
the Action bzought, had rendzed the ſatd Peſluages and Lands by Fine to one 
Walter Savage and WIIliam Sheldon their Trecutozs and Aſſigns foz eighty 
pears, from the Feaſt of Eaſter next befoze the Fine which was Paſch. 36 Eliz. 
whereby he ſaid, that che ſaid Sir Anthony had diſabled himſelf to renew his 
Leaſe accozding to the Covenant, upon which it was vemurred in the Com- 
mon Bench, and the Judgment given foz the Plaintiff, as appeareth, Trin. 
37 Eliz. Rot. 2573. And upon this Judgment a Wzie of Erroz was bzought 
in the King's Bench and agreed this Term. And it was moved that the 
Judgment given was erroneous, in as much as the firſt Act was to be done by 
John Scot befoze the new Leaſe was to be made, to wit, the @urrender of the 
fozmer Leaſe, and the drawing of che new one ought co have been done by the 
Plaintiff, which not being done on his part, the ſaid Dir Anthony is not 
bound to make the new Leaſe. 

And alſo it was moved, that as the Caſe is here, the ſaid John Scot might 

ſurrender to the Defendant, notwithſtanding the intervening of this Leaſe 
between the Leaſe of the Plaintiff, and the Inheritance of the Defendanc, as 
if a Pan make a Leaſe foz years in Poſſeſſion, and afcerwards make another 
Leaſe to a Stranger, to begin after the end of the fozmer Leaſe, this ſhall not 
hinder but that the firſt Leaſe map be ſurrenvd2ed to him who was the Leſſoz, 
notwithſtanding the ſaid Term intervening, 
To which it was anſwered by the Court, that the Plaintiff here need nos 
to make an Offer of the Þurrender of his Term tothe ſaid Sir Anthony, in as 
much as the ſaid Sir Anthony hath diſabled himſelf co take the Surrender, 
oz to take the Leaſe ding to the purpozt of the Condition, and by this 
diſabling of himſelf Fe Obligation is fozfeited, Come per 44 E. 3. 8. and by 
Littleton alſo, If a Pan make a Feoffment, upon condition to re-enfeoff him, 
this is not to be done until Requeſt thereof be made by the Feoffoz, pet if in 
the mean time the Feoffee ſuffer a fained Recovery of the Land, grant a Rents 
charge, acknowledgeth a Statute, taketh a Wife, oz the like, the Feoffoz 
map re-enter, without Requeſt made to re-enfeoff him, and the reaſon is, be⸗ 
cauſe that by any of theſe the Feoffee hath diſabled himſelf co perfozm the 
Condition in the ſame plight, as he might have done at the time of the Feof- 
ment, in the ſame manner here, fo2 by this Render by the Fine, the Rever- 
ſion paſs in Right, lo that the Termoz in Poſſeffion attozning to it, they 
ſhall have che Rent reſerved upon the firſt Leaſe, and cherefoze the Plaintiff 
cannot now ſurrender to the ſaid Dir Anthony, but to the Gꝛantees of the Re- 
verſion, and therefoze there ſhall be no pꝛejudice to the Plaintiff, becauſe the 
Defendant was the caule of diſabling the Plaintiff to make the Surrender to 
him. And ſuppoſe it be vut a Term to begin at a day to come, yet by this 
the Obligation is fozfeited, becauſe the Dbligoz hath thereby diſabled himſelf 
to perfozm the Condition in ſuch a plight as he might have done it when the 
Obligation was made, whereby the Obligation is pzeſently foxfeited, albeit 
the Plaintiff never ſurrender noz offer to do it: And therekoze the Judgment 
there was affirmed, 


Mounſon verſus Weſt. 


7. I B an Aſliſe bꝛought in the County of Lincoln, befoze Gawdy and Owen, 
by Thomas Mounſon Eſquire, Demandant, againſt Robert Weſt Te⸗ 

nant foz Lands in Sturton, Juxta Stu. The Defendant Weſt pleaded Nul Te- 
nant del Franc-tenement named in the Wit, and if that be not found then Nul 
tort, nul diſſeiſin: And the Afliſe found that the ſaid Defendant was Tenanc 
of the Tenements now in Plaint, and put in view to the Recognitozs 3 1 
ue, 


Mounſon wer ſus 
Welt. 


f 


Alliſe, in manner and fozm as the Mzit ſuppoſeth : And further that the laid 
Welt thereof diſſeiled the laid Mounſon namely of the Tenements in the Will 
of one Mounſon: And did not find either the woꝛds of the Will, no 
the Will it ſelk what it was, &c. And the Juſtices of Alliſe upon this Uerdict 
upon Advice wich the other Juſtices, gave Judgment, that the Plaintiff ſhall 
recover, &c. upon which a Wut of Crro2 was bought in the King's Bench, 
where it was moved that the Judgment was erroneous : Firſt becauſe the Jus 
ry have not found that the Dekendant was Tenant of the Fre-hold, agre- 
ing wich the tozm of the Plea, for the Mzit of Alliſe doth not luppole him to 
be Zenant of the ze hold, and chert foze the Uerdict in this Point not ful- 
iy found, | 
The ſecond Crroz is, that the Deiſin of the Plaintiff is not enquired of, 
acco2ding to the Charge given to them, as well as the Diſſeiſin, foz the Charge 
was that they ſhould enquire of the Dciſin of the Plaintiff, &c. But to both 
theſe the Court anſwered that the Uerdic was well enough, uotwithſtanding 
theſe Exceptions, foz cvgp Aliile bzought ſuppolech that there is a Dilleiloz, 
and a Tenant named in kk, then this Aſliſe being bzought againſt a ſole Per⸗ 
ſon, ſuppoleth him to be a Diſſeiſo2 and Tenant alſo ; and therefoze the Uer- 
dig ſapiug, that he was Tenant as the Wait fuppoſeth, is now as ſtrong in 
this Cale, as it they had found that he was Tenant in the Fz&-hold, foz the 
Tenant of the Fre-hold ought to be named in the Wzit : But if the Allile 
bad been b2ought againlt two, oz moze, ſuch a Uerdic had not bien god, foz 
it ſufficeth if anp of them be Tenant of the Fr&e-hold, and then the Wzic 
doth not ſuppoſe one to be. Tenant moꝛe than another, but ſuppoleth one Te⸗ 
nant to be named in the Mit. And therefoze in ſuch a Caſe the finding ought 
to be ſpecial, to wit, that ſuch an one is Tenant of the Fxr&e-hold, oz that 
there is a Tenant of the Free-hold named in the Wzit, . But where one only 
is named in the Wait to be Dilleiſoz and Tenant, it is ſufficient to find as 
here, foz by this it is certainly found that he is Tenant of the Free⸗hold. 
And foz che other Point, although it be a god direction foz the Judges to 
the Jury. whereby they may the better perceive that there ought to be a Hei⸗ 
fin in him, oz otherwiſe there cannot be a Diſleiſin by the other, pet in Dev 
he cannot be Dilleiled who was not then ſeiſed : But the Aſſiſe having 
found the Dilleiſin, the Seiſin in Law is found included in the Diſſeiſin, But 
foz the Point moved, that the Uerdic was not perfect, in as much as they 
found the Diſleiſin with a Niſi, it ſeemed to Gawdy that the Judgment upon 
the Uerdic was erroneous, as where a Uerdict in another Action is imper- 
fect, a Venire tacias de novo ſhall be awarded to try the Iſſue again: And if 
Judgment be given upon ſuch a Uerdict it is Erroz 3 lo here the Uerdict in this 
Point being incertain, there ought to have been a Certificate of Aſſiſe to have 
this better opened: But the thzee other Juſtices held (as the Caſe is) that the 
Uerdic in this Point is certain enough, foz that which cometh befoze the Niſi 
(as it is placed) is meerly nugator. as in the Caſe of the Lozd Stafford againſt 
Dir Rowland Heyward, the Jury found Non aſſumpſit, but if ſuch Witneſſes 
ſap true (as they believe they did) Aſſumplit, &c. it was but a meer Nugation. 
But it ſeemed to Popham, that if the Uerdict had been, ik the wozds of the 
Will do not paſs the Land, then that he dilleiled, and if they paſs, then that 
he did not diſſeiſe ; there if the wozds of the Will be not found, the Uerdict 
had been all imperfect, but here the Uerdict is full and perfect befoze the Niſi, 
&c. and therefoze the Judgment was affirmed. 
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Holme 
Gee, 


Holme vcrſ#s Gee. 


8. Formedon in Deſcender was bzought by Ralph Holme Demandant 
againſt Henry Gee and Elizabeth his Wife Tenants, and the Caſe 


was thus. 


Kalph Langley and others gave two Meſſuages and a Garden, with the Ap- 
purtenances in Pancheſter, to Ralph Holme the great Grandfather of the De- 
mandant, and to the Heirs of his Body begotten, after which the ſame great Grand- 
father by Deed indented, dated 20 September, 14 H. 7. enfeoffed John Gee 
of one of the ſaid Meſſuages, and of the ſaid Garden, rendring yearly to the ſaid 
great Grandfather and his Heirs 13 fl. 4 d. a year, at the Feaſts of S. Pichael, and 
the Annunciation. by equal Portions, after which the ſaid John Gee died ſeiſed 
of the ſaid Meſſuages and Garden, and it deſcended to Henry Gee his Son and 
Heir 3 after which the ſaid \great Grandfather by his Indenture, bearing date 
6 Partii, 12 H. 8. enfeoffed the ſaid Henry Gre of the other Meſſuages, ren- 
dring alſo to him and his Heirs yearly 13 8. 4 d. at the ſaid Feaſts aforeſaid, by 
equal Portions. after which Molme the great Grandfather died, Stephen Yolme 
being his Soi and next Heir, who was ſeiſed of the Rents aforeſaid, and after- 
wards alſo died ſeiſed, Robert Yolme being his Son and Heir, after which the 
ſaid Henry Gee died ſeiſed of the ſaid two Meſſuages and Garden, and they deſ- 
cended to Elizabeth his Daughter and Heir, who took to Husband one Ri⸗ 
chard Shalcroft, and had Iſſue the ſaid Elizabeth, Wife of the ſaid Henry Gee, 
Tenant in the Fozmedon, after which the ſaid Richard Shalcroft and his Wife 
died, after which, and before the Marriage had between the ſaid Penry Gee and 
Clizabeth now Tenants in the Fo2medon, the ſaid Elizabeth enfeoffed one Ri- 
chard Gzeenſearch of the ſaid Meſſuages and Garden, after which, to wit, at the 
Feaſt of the Annunciation of our Lady, 3 Eltz. the ſaid Henry Ge Husband to 
the ſaid Clizabeth, paid 13 fl. 4 d. for the ſaid Rent reſerved as is aforeſaid, to 
the ſaid Robert Polme, after which, to wit, on Pondap next, after the Aſſum- 
ption of our Lady, at Lancafter, before the Juſtices there, a Fine. was levied 
with Proclamations according to the Statute, between Thomas Apnſwozth and 
Thomas Yolden then being ſeiſed of the Tenements aforeſaid Complainants, and 
the (aid Henry Gee and Elizabeth his Wife, Deforceants of the Tenements afore- 
ſaid, whereby the Conuſance was made to the ſaid Thomas, and Thomas who 
rendred them to the ſaid Henry Gee and Elizabeth his Wife, and to the Heirs 
of their Bodies, the Remainder to the right Heirs of the ſaid Penry : the five 
years palt after the Proclamations in the life of the ſaid Robert Holme, after which 
the ſaid Robert died, and Ralph his Son and Heir brought the Fozmedon upon 
the Gift firſt mentioned, and the Tenants plead the ſaid Fine with Proclamation 
in Bar, and the Demandant replied, ſhewing the ſeveral Diſcontinuances made 
by the great Grandfather as aforeſaid, and the Acceptance of the ſaid Rent by 
the ſaid Robert, by the hands of the now Tenant Penry Gee as is before alledg- 
ed, and that the ſaid Henry was then ſeiſed of the ſaid J enements in Fee in Right 
of the ſaid Elizabeth then his Wife, and although that he alledged the ſaid ſeve- 
ral Feotfnients to be made by Deeds indented, with the Reſervation as aforeſaid, 
yet it is not mentioned in the Replication that he ſhews forth the Deeds whereby 
the Reſervation was made; to which the Tenant by way of Re- joynder ſhew the 
Feoffinent made by the ſaid Elizabeth Shaltroft to the ſaid William Gzeen- 
ditch, whereby he was ſeiſed at the time of the Payment of the ſaid Rent at the 
ſaid Feaſt of the Annunciation of our Lady, and traverſe Abſque hot, that the 
ſaid Henry Gee was thereof then ſeiſed in Right of his Wife, in manner and 
form, whereupon it was demurred in Law, and adjudged by the Juſtices of Aſ- 
ſiſe at Lancaſter, that the Plaintiff hould be barred, whereupon the Tenants 
have now brought their Writ of Error. 

Aud 


Holme pond 
Gee. 
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And by Popham and Clench the Judgment is to be affirmed 3 Firſt, becauſe 
that the Acceptance of the laid Rent had been by the hands of one who was to 
pay it, to wit, the Tenant himſelf, yet this ſhall not bar the Right of Intail 
in the ſaid Robert Holme (as a Releaſe of his Right ſhould do) but this Acce- 
ptance ſhall only fozecloſe him ok his Action, to demand the Land during his 
life, and therefs2e the Right which che ſaid Robert had, being barred by the 
Fine, the Bon is without Kemedy, foz the Don ſhall never have Remedy up- 
on the Fine levied in time of his Father, the five years after the Pꝛoclama⸗ 
tions being paſſed ; But in Caſe where the Right begin firſt to be a Right in 
the Son, and not where there was Right in the Father. 

And further it leemed to them, that the Payment of him who had not any 
thing in the Land at the time of the Payment, as here, ſhall make no conclu- 
ſion to him who accept it, becauſe this Payment is as none in Law. 

And by them the Rejoyndure of the Traverſe, Abſque hoc, that Henry Gee 

was ſeiſed at the time of thePayment in Fe, in Right of his ſaid Wife, in 
manner and fozm, as in the Replication is alledged, is god enough, fo: he 
traverſech that which the Demandant hath ſpecially alledged to deſtroy the 
Bar, and contrary to that which is alledged, it ſhall not be intended that they 
had other particular Eſtate at the time of the Payment, which may make the 
Payment to be god, 

And albeit the Traverſe had been, Abſque hoc, that the ſaid Henry was ſet- 
ſedin Right of his ſaid Wife, Modo & forma prout, the Demandant hath 
alledged without ſaying in Fee, as it is pleaded here, pet the Jury ſhall be 
put to find it, if he were leiled in Fee, In jure Uxoris, and not of anp other 
particular Eſtate, as in 12 E. 4. 4. A Feoffment is pleaded by Deed, the other 
makes Title, and craverſech Abſquc hoc, that he enfeoffed Modo & forma, 
not ſhewing fo2th the Deed, pet be who pleads the Feoffmenc, by Littleton, 
tall give no other Feoffment in Evidence, than that which is pleaded by the 
Ded. And by 18 E. 4.3. in Treſpaſs the Defendant juſtifies the Entry and 
ſowing of Coꝛn, becauſe that M. was ſeiſed in Fee, and ſowed the Land, and 
the Defendant as his Servant entred and cut it, the Plaintiff ſaith, that it 
was his Free-hold at the time of the ſowing, Abſque hoc, that it was che Free- 
hold of the ſaid M. and per Curiam, it is not god, fo2 ſuch matter was not al- 
ledged by the Defendanc, but he ought to traverſe the Seiſin in Fee, which 
was alledged, and god, and ſo it is god here. 


But it ſms to Clench, that the Replication is not god, becauſe he doth 
not ſay, by the Waiting upon which the Reſervation was made, which con⸗ 
cludes Robert by his Acceptance. Hic in Curia prolat. as by Hill. 15 E. 4. 15. 
If a Pan will bar a Woman of her Action fo her Land after the death of her 
Yusband, by Feoffment made by the Zaron and Feme, during the Cover- 
ture by Deed, rend2ing Rent, by reaſon of Acceptance of the laid Rent after 
the death of her Yusband, he ought to ſhew the Derd, and ſay, Hic in Curia 
prolat. oz otherwiſe the Plea is not god, becauſe that in ſuch a Caſe albeit it 
were a Gifc in Tail, the Wife ſhall not be concluded by her Acceptance un⸗ 
leſs that the Gift were by Deed, 


Popham, True it is, in caſe the Party will demur upon it: but ſuppoſe 
in this Caſe, the Tenants had erp2eſly acknowledged the ſaid Feoffments, 
and then concluded afterwards as they have done here, ſhall they afterwards 
take advantage of not ſhewing the Deed - A think that not, no moze here 
where they admit it, and plead the other matter to avoid the Concluſton; foz 
if a double Plea be pleaded, if the other Party demur upon it, he ſhall take 
the advantage of the doublenels: But if he paſs it over, and they pzoceed in 
pleading upon another Point, the doublenels is gone. 
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And Fennor ſaid, that the Right which is intended to be ſaved within th 
firſt Bꝛanch of the Statute of 4 H. 7. is, that upon which the Party may pur⸗ 
ſue his Action, oz enter foz his Remedy, the which the laid Robert could not 
do in, when the Fine was levied, becauſe he had accepted the Rent, buc the 
firſt Right which was in ſuch a Caſe, was that, in the Demandant. 


Stroud verſus Willis. 


9. 1* Debt upon an Obligation of 40 1. by William Stroud Plaintiff, as 

gainſt John Willis Defendant, the Condition whereof was, Af the laid 
Willis his Peirs, Erecutozs, oz Aſligns, ſhould pay oz cauſe to be paid pear⸗ 
ly tothe ſaid William Stroud, the Rent, oz ſum of 37 1. 108. of lawful Po- 
ney, at the Feaſt of B. Michacl, and the Annunciation, by equal poztions, ac- 
cozding to the Tenure, true intent, and meaning of certain Articles of Agre- 
ment indented, made between the ſaid Parties of the ſame date, that the Ob⸗ 
ligation was, that then the Obligation ſhall be void, and the Defendant ſhews 
the Articles, which were thus, to wit, that the ſaid William Stroud had de⸗ 
miſled to the Defendants all ſuch Tenements in Yeatminſter of, oz in which 
the ſaid William then had an Eſtate foy life by Copy, Anglice Copie des, ex- 
cept accozding to the cuſtom of the Pannoz of Veatminſter, from the Annun- 
ciation of our Lady then laſt paſt, foz foztp years, if the ſaid William ſhould 
ſo long live, rendzing yearly to the ſaid William 371. 10 s. of lawful Money, 
at the Feaſts of D. Michael, and our Lady, by e qual poztions, under the 
Eaſt-Gate of the Caſtle of Taunton, in the County of Somerſet, &c. with dis 
vers things compiled in the ſaid Articles, To which Points the Defen- 
dant pleaded, that at the time of the making of the ſaid Articles the Plaintiff 
had not any Cltate in the Tenements in Yeatminſer afozeſaid, foz Term of 
his life, by Copy, Anglice Copie des, except accozding to any Cuſtom of 
the ſaid Mannoz of Yeatminſter, and that the Obligation was made foz the 
Payment of the ſame Rent reſerved by the laid Articles, and demands Judgs 
ment, &c. Whereupon the Plaintiff demutred in the Common Bench, and 
there Judgment was given that the Plaintiff ſbould recover his Debt and 
Damages, as appeareth there, Mich. 36 & 37 Eliz. Rot. 3 12. upon which a 
Mit of Erroz was bzought in the King's Bench, and there moved that the 
Judgment was erroneous, in as much as upon the matter he ought to have 
been barred of his Action „ foz if an Action of Debt had been bzought upon 
the Demiſe, by the Articles, the Defendant might have pleaded as here, and 
the Plaintiff ſhould be clearly barred : As if a Pan be bound to make an 
Eſtate, oz to aſſure to another all the Lands which he hath by Deſcent from 
hu Father, oz all the Lands which he hath by Purchaſe from ſuch an one, 83 
the like. 

And of this Opinion Gawdy was, ſaying, in as much as the Obligation 
is, that he ſhall be paid accozving to the true intent of the Articles, the intent 
of them is not that the Rent ſhall be paid if any Land be not paſſed by them, 
ko; it ſhould be paid, as by 22 H. 6. if a Pan be bound to pay a Rent which 
is reſerved upen a Leaſe made to him, he ought to pay it at his peril : But 
ik it be to pay it accozdingly to the Leaſe, there he ſaid, it is not papable but 
upon the Bond, and is to be paid as a Rent, And if the Land be evicted in 
the interim befoze the day of payment, the Dbligoz ſhall help himſelf by pleas 
ding of it upon luch an Obligation to diſcharge the Bond, ſo here: But it 
ſeemed to Popham, that the Judgment was well given, and pet he agreed 
the Caſes that were put; but he ſaid there was a Diverſity where the Dbli- 
gation goes in the Generality, and where it cends to a Specialty: fo2 as by 
2 E. 4. Ik a Pan be bound to be Nonſuit in all Actions which he hath again 


ſuch 


Kirton verſus Hoxton 
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ſuch an one, oz to aſſure to another all his Lands in Dale, he may ſap, that be 
hath not any Suit, 02 that he hath no Land in Dale: Eut if it be that he Nall 
be Nonſuit in a Formedon depending, oz to enfeoff him of White Acre, there 
it is no Plea, becauſe he refers to a ſpecial Point, And by 18 E. 4. Ik a 
Pan be bound to another ko pay him 10 l. foꝛ which a Stranger is voundco the 
ſaid Obligee, it is no Plea fo; him to ſay, that the Stranger is not bound co 
pay him 10 l. foz when the Condition refers to ſuch a ſpecial matter, this can- 
not be denied of him who is bound. 

And therefoze in this Caſe the 'Defendant cannot ſay, that there were not 
any ſuch Articles, contrary to that which is ſpecially compziſed in the Con- 
dition, as by 28 H. 6, APan was bound to perfozm the Covenants compiled 
in a certain Jndencure of Covenants, he ſhall not ſay, that there was not any 
ſuch Indenture, becauſe it reſozts to a Special. 

So AI think, if a Pan be · bound to pay the Rent of 101. a year reſerved up- 
on an Indenture of Demiſe made of Lands in D. payable at ſuch a Feaſt, he 
ſhall not ſay againſt it, that there was no ſuch Demiſe made, noz noſuch Rent 
reſerved upon the Demiſe, but is eftopped of the one and the other. And in 
Hill. 3 Eliz. A Pan was bound that he ſhall pay to A. oz the Oblige, all ſuch 
ſums of Poney as T. S. deceaſed ſtands bound to pay by his Obligation to the 
ſaid A. and of one R. P. to the behof of the Childzen of ſuch an one, acco2ding 
to the Mill of the ſaid Party; and in Debt upon this Obligation he ſaith, 
that the ſaid T. S. was never bound by any ſuch Mziting Obligatozy to the 
ſaid A. and R. P. &c. to pap, &c. Pro uſu filiorum, &c. as in the Condition, 
and per Curiam adjudged no god Bar, becauſe he is eſtopped to deny the ſpecial 
matter, which is matter of Wiziting, and not a bare matter in Deed. 


Kirton verſus Hoxton, and others. 


10. 15 an Appeal of Mayhem bzought by Kirton Plaintiff, againſt 

Robert Hoxton Eſquire, and divers other Defendants, the one of the 
Defendants plead Nul tiel in rerum natura, as another of the Appellees, and 
if it be not found then as to the Felony and Mayhem Not Guilty: Agreed by 
the whole Court that ſuch a manner of pleading is not to be ſuffered in an Ap⸗ 
peal of Mayhem, becauſe no Life is put in danger by the Suit: And yet it was 
objected that there are p2eſidents, that ſuch fozm of pleading hath bien admit- 
ted in Appeals of Mayhem. But the Court had reſpec to it, that the reaſon 
in all the Boks of Law in which it hath been admitted in an Appeal of death, 
and the like, is, that it ſtands in Favorem vitæ, and therefoze it is admitted 
to be god, oz otherwiſe by the Boks, it (hall not be admitted to be ſo, foz 
the doubleneſs of it: But no Like is to be put in jeopardy in this Caſe, and 
therefoze ſuch a Plea ſhall not be admitted, but the Not Guilty thall Rand, 
by which the other Plea is waived, 


Appeal of 


Mayhem. 
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See this Caſe 
Cobe lib, 5 76. 
4. 


Hillary Term, 38 Eliz. 
Henry Earl of Pembrook verſas Sir Henry Barkley. 


1 an Action upon the Cafe, between Henry Earl of Pembrook Platntiff, 
and wir Henry Barkley Knight Defenvanc, the Caſe upon the pleaving 
appeareth to be thus. 

The ſaid Earl was ſeiſed in his Demeſn as of Fee, of the Mannor of Scockttiſt, 
in the County of @omerſet, to which manner the Office of the cuſtody of the Fo- 
reſt of @elwad, in the ſame County belongeth, and alſo that there was before 
time of memory, an Office within the ſame Foreſt called the Lieutenanthhip, or 
Cuſtody of the ſaid Foreſt belonging to the ſaid Mannor, of which alſo the aid 
Earl was ſeiſed in his Demein as of Fee: And that there was one part of the ſaid 
Foreſt called the Weft part of the ſaid Foreſt, in which there were two Walks, or 
Bayliwicks, the one called Dtaverdale Walk, and the other Wzewick Walk : 
And that the faid Lieutenant had the Chargeof the Deer, and the Diſpoſition and 
Appointment of the Keepers of the ſaid Foreſt, And that the ſaid Earl being fo 
ſeiſed, by his Writing, ring date 5 Novemb. 12 Eltz. reciting that his Fa- 
ther had granted the Office of Licutenantſhip, and Deputyſhip, of the ſaid Weſt 
part of the ſaid Foreſt, Cum vadiis, etc. quauds acciverit, and the Keeperſhip of 
Bꝛewick Walk aforeſaid, to the ſaid Sir Maurice Barkley Knight, and the 
Heirs Males of his Body, and inſtituted and ordained him, and the Heirs Males 
of his Body, Licutenant and Deputy thereof to the ſaid Earl and his Heirs, con- 
firmed the Grant aforefaid. | 

And further by the ſame Deed granted and confirmed to the ſaid Sir Paurice, 
and to the Heirs Males of his Body, the ſaid Licutenantſhip and Deputyſhip of the 
faid Weſt part of the ſaid Foreſt, and alſo the Keeperſhip of the ſaid Walk called 
Staverdale Walk, together with the L et. 

Provided al ways, and the ſaid Sir coveranted and granted, for him 
and the Heirs Males of his Body, with the ſaid now Earl his Heirs and fffigns, that 
it (hall be lawful for the faid Earl his Heirs and Aſſigns, to have all the Prehemi- 
nence or Commandmentof thefaid Game and Hunting, and pleaſure there, as if 
this Grant had not been made; | | 

Provided alſo, and the ſaid Sir Maurite covenanted, granted and promiſed for 
him, and the Heirs Males of his Body, to, and with ed Earl, his Heirs and 
Aſſigns, that the ſaid Sir Maurice and the Heirs Males of his Body, and their A- 
ſignee and Aſſignees, will preſerve the Game as fair as it commonly hath been uſed, 
and that neither the ſaid Sir Maurite, nor any of the Heirs Males of his Body, nor 
any of their Aſſignees, will cut any manner of Wood growing upon any part of 


the Premiſſes, unleſs for neceſſary Brouſe, and ſuch as they may lawfully cut of 


their own, and as was accuſtomed, qc. after which Sir Paurice died, and Sir 
Menrp Barkley his Son and Heir Male, cut four Gaks within the ſaid Walk cal- 
led Bzewicks, growing upon the Soil of the Queen there, every one of them be- 
ing Timber, and of the value of 13 fl. 4 d. and converted them to his own uſe. 
And whether by this Act done by the ſaid Sir Henrp, the now Earl of Pembꝛok 
may re-enter into the things granted by him, was the Queſtion, which ſtands up- 
on two Points, the firſt, Whether the laſt Pꝛoviſo makes a Condition, or be but 
a meer Covenant. 2. Whether this Act makes a Forfeiture of the ſaid Offices 
granted as before by the courſe of the Common Law. 

Gawdy, Clench, Walmſley and Beamont, that the firſt Proviſo is not a Con- 
dition, either becauſe he is not by this to do moze than he may do by his ©u- 
perioꝛ Cuſtody, in which Cale he ought to do it by his own Authozity, as to 


take 


Henry Earl of Pembrook vs us 
Sir Henry Barkley. > ; 


cake his Fie-Der,- m tu chaſe and kifl Deer by Matent; aud che ke; wn 
otherwile if it wall ve taken, that he may bp this Proviſo kill oz chaſe the 
Game at his pleaſure, it is void, becaufe-av'19 11, he is tu dn that which he 
— his Dffice, to wit, co deſtrop che Game, which by his Ot⸗ 
Hee he is to pzxkferve ; and therefeze fo2 the firſt, it ſtands mierly upon the 

Mhen when he laith ſurcher in the ſecond Clauſe ; Pꝛovided alſo, and the 
fuld fir Henry Barkley covenarits, this is tu be intended that it ſhall be as che 
other foz the won alſo, anvrhis is but a dare Covenant as the firſt was, 

And they ſaid tutther, that this laft Proviſo ſhall be ſaid entirely the words 
of the Sante himſelf, as the Covenant is,” and without woꝛds of the Gzaws 
coz a Condition cannot be, fo; te is fo him ta condicion with the Eftace 
and not foz him to whom the Gzant is made 3 And therefoze ſuppoſe that ic 
had din on the orher part, to wit, P2ovided always, and the Giantoz tbve- 
nant chat the zante ſhall have che Refuſe'of the Bzouſe, andthe like; this 
Hall not be laid tu be anp Condition, but a meer Covenant: In like manner 
tall it be on the other part. 1 

And further, it is common fog ſocriveners and ignoꝛant Perſons to make in 
effect evety Covenant to begin With a Proviſo in this manner, and therefoze to 
expound — manner of Proviſd as a Condition, it all de toperilons to the 
s of Men ay 
And foz the Caſe upon the Leaſe made by Serjeant Bendloes, which was 


thus. 

Provided always, and it was covenanted, granted and agreed between the Par- 
ties, if the Leſſde ſell or alien the Ferm, that the Leſſor ſhall have the Preferment, 
This they agrien to be a god Condition, as was adjudgen in the Common 
Wench, 32 Eliz. but the Caſe there is, becauſe they are the wozds as well of 
che Lefſoz, who map add a Condition to the Eſtate, as of the Leffee who mave 
the Covenant, which is not dere. But they laid, that the Cale between Ha- 
mington and Pepull which was 17 Eliz. in the King's Bench, was moze nigh 
in reſemblance to rhe Caſe in queſtion, which was that the (aid Pepull made a 
Reale fo) years to Hamington of a Farm, except the Mod; and covenancey 
with the Lefſ& that he ſhall take all manner of Under-wwd, pzovided always, 
and che Lefſ& covenanc chat he will not cut any manner of Timber-tree, ang 
this was ad no Condition. And as to the vther Point they ſaid, that 
the cutting of by him who had the Cuſtody of the Fozeff, is not a Fo2- 
feiture of his Difice by the Common Law, as it is of him who hath the Cu⸗ 
ody of a Park, fbz there is another ſperial Officer who hath the Charge of 
Wod in a Fozeſt, to wit, the Uerderer and the Wodward, and therefoze it 
is no Foxfeiture of him who hath the Cuſtody of the Fozeft to tut Tres, foz 
he hath atiother Charge, to wit, the Cuftady of the Game only, and not of 
the Mod. 

And further the cutting of one o two Trees is no cauſe of Fozfeiture, foz 
it map be that there is Covert-ſhade and Bzouſe ſufficiens of that which pet 
remains, in which Caſe it is no Foxfettnte if it be not averred that cheſe things 
are impaired by it. 

But the Chief Juſtices, Chief Baron any all che other Juſtices and Ba- 
rons were of a contrary Opinion. And foz the matter of Fozfeiture at Com⸗ 
mon Law, they laid that it was a cauſe of Fozfeiture of an Office at Common 
Law ts cut the Trees, as well in the Caſe of a Fozefter, as in the Caſe of a 
Park-keeper, fo the Fozeſter hath not only the Charge of the Game, but of 
all that is within the Foze@® by which the Game is fed, pzeſerved, oz ſucconr- 
ed, and they are ten by the Bzoule, and ſuccoured by the Shave, and have the 
calmer and better Lodging bp reaſon of che Trees; and therefoze by their 
Office thep are to have a care of theſe things as well as of the Game, foz 
without theſe the Game caundt ſtand: as to ſap, that there are others — 
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have ſpecial:Charge of the Wlan and'Paſture, as the Md, 9) Agicter, 


When a Provi- 
ſo makes a 
Condition, 


this is no P2of that the Fdzeſters, ozKeepers are viſchatged thereby. 

And the Fozeſters and Kerpers-are by their Offices to pꝛeſent the Miſ=dvy | 
ers in the Mons within the: Fozeſts of the Wod-wards, andtherefoze they 
have to do with it. And hy Carta de foreſta, none map cut; his Wood within 
his Fozeſt, Niſi per viſum Foreſtarii, ergo the Fozeſters have charge thereof: 
And every voluntary Act done by an Officer contrary to that which belongs 
to his Office ts a Foꝛfeiture ot his Office, as by voluntary killing of Bugks, 
cutting of Trees, Md, oz the like: but otherwiſe it is ot things done oz 
ſuffered by his negligence if it be not common oz often. And albeit che Trees 
here were not mau, oz that it was not averrebd that the Game was to be 
hurt thereby; pet it cannot be intended but that it is fro much impaired by it, 
as it ſhould be by the killing of a Buck in the Fozeſt, by which che Dffice 


Hall be fozfeiced, : becauſe the Game is thereby the wozlſe, and pet there may 


be Game ſufficient wit hout this Buck, but he hath voluntarily done a thing 
contrary to his Office,” and t herefoze it is a 'Fozfeiture of his Office, and fo 
it ſhall be in this Caſe. Ka 110 2 
And foz the other Point they ſaid, it was a Condition and alſo a Covenant, 
and it was foz gon purpoſe tu habe it to be ſo : foz ſuppoſe that the Game 
had been deſtroyed by the laid Sit Henry, ſhall this be a ſufficient Recompence 
92 Satisfaction to enter foz the Condition bzoken 2 No, and therefoze che Co⸗ 
venant was made to recompence him foz Damages. | 
And when upon the Habendum a Proviſo is added fo2 a thing to be done by 
him to whom the Deed is made, oz to reſtrain him to do any thing, this is a 
Condition, as well as if it had been a Condition which ſhall make oz ſhall re⸗ 
ſtrain to do ſuch a thing, foꝛ they are in this Caſe the woꝛds of the Gzantoz, 
to reſtrain the Gzant in ſome manner, and to ſhew in what manner he fall 
have it, and it is always to him who paſleth the Eſtate, and to no other, 
Then ſuppoſe here, that the Proviſo had been; Provided always that the Gran- 
tee ſhall-not cut any Tree, And the Gzantee covenant allo chat he will not cut 
any Tree, this is plainly a Condition and alſo a Covenant; then it is as 
plain in the Caſe in queſtion, which is; Provided alſo, add the Grantee cove- 
natit; c. that he will not cut any manner of Wood : diſtinguiſh the Seutence 
by his pꝛoper Diſtincion, and it is clear that it is a Condition as well as a 
Covenant. And to ſay, that there is a diverſity between this Caſe and that 
Caſe upon Ser jeant Bendloe's Leaſe, becauſe there it is, Provided always, and 
it is covenanted and agreed between the Parties; In which Caſe it is alledged, 
that the Agreement which is the Plaintiffs, goes to the Proviſo to make it a 
Condition foz him, as well as it ſhall go to the G2antee to make it to be a 
Covenant from him: they underſtand no difference, becauſe the Proviſe as it 
is placed, is of it ſelf as ſpoken by the Plaintiff; and the Agreement between 
the Parties that ſuch a thing ſhall be done by the Leſſee, makes it a Covenant 
on his part only, all being to be perfozmed by him, as plainly as in the Cafe 
in queſtion. | Ae 139 | | 
And to ſap, that the laſt Proviſo ſhall not be a Condition, becauſe the firſt 
cannot enure as a Condition, becauſe that which is to be done may lawfully 
be done with it, oz without it, oz becauſe that the matter to which the Proviſo 
is annexed, is repugnant to the nature of the thing granted, pet this is not 
becauſe of the nature of the wozd it ſelf, but by reaſon of that to which the Pro- 
viſo is annexed, and therefoze the Proviſo following hindzed in its Operation 
by means of the wozd, alſo : And therefoze. ifa Pan makes a Leaſe foz years, 
p2ovided always that the Leſſoꝛ may enjoy and hold the Pannozs of D. (which 
is other Land) oz that the Leſſee ſhall kill I. S. theſe are void Conditions; 
Eut grant then that it is further pzovided.alſo that he ſhall not alien his 
Term, is not this a god Condition although that which was Pꝛecedent was 
no Condition: It is clear that it is not; and they ſaid foz Hamington's 2 
| that 
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that it was but of the nature of a Declaration with what Wod the Leſſee 
ſhall meddle, becauſe it depends upon the Covenant of the Leſſo2, and it is 
general, to wit, that he map cut any mannez of Underwod, pꝛovided that he 
do not cut any manner of Timber; and Popham was of Council with Ha- 
mington in this Cale, and the Court at the beginning inſiſted much that it 
was a Condition, and that foz the reaſon then alledged, that it depended upon 
the Covenant of the Leſloz, which was general foz all manner of Under- 
wood, becaule that Dtandels growing between great Trees, might be taken 
within the general woꝛds of all manner of Under-wod, foꝛ to make it plain 
it was well put in, that he ſhall not cut any manner of Timber-trees, and 
therefoze in this Point it was but a Declaration, with what Mod he hould 
meddle, although in truth it was of another thing than was compziſed in the 
Covenant befoze : And then the adding of a Covenant to ſuch a Proviſo ſhall 
not make the Proviſo of another nature, than it was befoze the Covenant made, 
oz if no Covenant had been added to it, and upon this reaſon the Court then 
gave Judgment fo2 Hamington. And by him, if J am ſeciſed of the Bannoz 
of D. in D. and of Black Acre in D. and ſo ſeiſed, J covenant with I. S. that 
be ſhall enjoy the laid Mannoꝛz foz cen years : P2ovided and the ſaid I. C. cove⸗ 
nant that he ſhall not enjoy Black Acre, this Covenant is not a Condition, but a 
Declaration deduced out of my Covenant, to make a plain Declaration, that 
it is not mp intent that Black Acre ſhall paſs, be it parcel oz not parcel of the 
ſaid Panno2 : then the Covenant following will not alter the nature of the 
Expoſition of the Proviſo which the Law ſhall make of it ſelf, if it had ſtod of 
it ſelf without a Covenant following. 5 

And fo2 the Proviſo here, he put this Caſe, ſuppoſe it had been; Provided, 
and the Grantee covenants that he ſhall not cut any Trees: None will deny but 
that this had been a Condition and a Covenant alſo: And what diverſity is 
there where the wozd is at the Concluſion, and ſo couple the Condition and 
Covenant together And we are not to alter the Law foz the ignozance of 
Scriveners, who do they know not what by their ignozance, ſhall be cozzeced 
by the Law, 
And they agreed, that where a p2incipal Officer is by his Office to make 
inkerioz Officers under him, and the inkerioz Dfficer commits a Foxfeiture, 
the ſuperioz Officer ſhall take advantage thereof, and ſhall place a new NOffi- 
cer, as was done in 39 H. 6. fo the Office of the Marſhall of the King's Bench, 
put in by the great Parſhal of England. 
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Eaſter Term, 39 Eliz, 
Overton verſ#s Sydall. 


1. 1 Debt between valentine Overton Clark, Pꝛebendary ok the Pꝛebend 

of Tervin in the County of Cheſter, founded iu the Cathedꝛal Church of 
Litchfield in the County of Stafford, agaiuſt Thomas Sydall Txecutoz of William 
Sydall, the Caſe appeared to be this. 2 


Menrp Sydall Clark, Prebendary of the Prebend, 26 Pali, 5 C. 6. with 
the Aﬀent of the Dean and Chapter, and by Writing indented, demiſed the ſaid 
Prebend to the ſaid William Spdall for 43 years, from the Feaſt of the Annun- 
ciation of our Lady, in the year of our Lord 1555. at the yearly Rent of 36 l. 
William Spdall aſſigned over his Term, and died, making the ſaid Thomas 
his Executor, Henry Dpvall alſo died, and afterwards the Plaintiff was made 
Prebend, and for the Rent Arrear in his time, and after the Aſſignment this Acti- 
on is brought againſt the Executors in the Debet and Detinet. 


And it was alledged that in Hillary Term, 36 Eliz. Rot. 420. in the Caſe 
between Glover and Humble, it was adjudged in the King's Wench, that the 
Gzantee of the Reverſion ſhall not maintain an Action of Debt upon a Leaſe 
foz years againſt the Leſſee Himſelf, foz any Arrears of Rent incurred, after 
that he had made an Aſſignment of his Term over to another, and alledged 
alſe that in Hillary, 29 Eliz. in a Caſe between | it was ad⸗ 
judged, that an Action of Debt lieth foz the Leſſoz himſelf againſt the Leſſee, 
fo Arrearages of Rent reſerved upon the Leaſe, and accrued after the Leſſee 
had aſſigned his Term over; and both theſe Caſes were adjudged acco2ding- 
ly in the King's Bench, and the reaſon in the firſt Caſe was, becauſe that by 
the Pꝛant of the Reverſion over, the pꝛivity of Contract which was between 
the Lelloz and the Leſſee is diſſolved, and the Gzantee of the-Reverfion as to 
it but a Stranger. 


But in the laſt Caſe the p2ivity of Contract is not diſſolved between the 
Leſſoz and the Leſſee, notwichſtanding the Leſſee hath paſſed over his Term, 
neither is the Contract thereby determined betwixt the Parties. 


But Fennor ſaid, that in this Caſe the pzivity in Deed is gone by the death 
of the Lellee, and therefoze the Executoz who is but pzivp in Law, is not 
lubject to this Action, unleſs in caſe where he hath the Term; in which Cale 
5 ſhall be charged as he who hath Quid pro quo, which is not in the Caſe 

ere. 


And he ſaid further, that a Leaſe made by a Pꝛebend is god no longer than 
his own life, but is meerly void by his death, and therefoze ſhall not be ſaid to 
be a Contract to bind further than his life, and therefoze alſo he ſaid, that the 
Action will not lie in the laid Caſe foz the Bucceſſoz. 


But Gawdy laid, that here the Leaſe is confirmed, and therefoze god du⸗ 
ring the Term, but it ſemed to him that the Executoz who is but p2ivp 
in Law ſhall not be chargeable with his Action foz the Arrearages due after 
the Aſſignment over, and pet he agreed that the Heir, the Ducceſloz, and the 
Crecutoz of the Leſſoz ſhall have Debt againſt the Leſſee himſelf, foz the Ar- 
rearages which accrues to be due after the Aſſignment over of the * 2 

ut 
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But he ſaid, chat the Action of Devt agnus the Executoz upon a Leaſe made DE 
co the z auh foß che Irtentages due in the time of the Execnto), aughe 


to de in the & ans Detinet, arid that foz the of the T 
whetevy ho hath Quid pro <6, which s tot in this Cale, FI 


Pophatri ſaid; that foz the vie chat the Contract ſhall bind in nature of a 
Contra, theke is not any iketence yetwertt the Peir the Succefſo2, and the 
@xecutoz of the.Leſſoz, and the Crecucoz oz Adminiſtratoꝛ of the Leſſee, foz 
the one and the other are equally pzivp to the Contract, and a Contract oz 
Covenant eſpecially being by wilting, binds as Krongly the Srecutoz oz Ad- 
minirato), as the Teltatoz 82 the niteſtate himfelf who made it Fo 
theſe are Pꝛivies indeed to the Contrad, and as to it repzeſent the Perſon of 
the Teſtatoz oz Inteſtate himſelf, 


And he agreev, that the Agion of Debt againſt the Erecuto2s, fo; the Ars 
rearages of Rent- of a Leale which he oceupies as Exetutoz, and accrued in 
on — — 4 — — in the — — _— 2 = — i, although 

ve t as Executoz, pet n gt all be employed to the 
Exetution of the Will, but ſach Wefits Which are above that which was to 
make the Rene, aud thetefoze fo much of che Piofits as is to make, oz anſwer 
the Rene, they ſhall take to theit sn uſe to anſwer the Rent, and therefore 
thep having Quid pro quo, to wit, fs much of the Pzofits fox the Rent, the 
Action ougde to be bzought again® them in tuch Cafes where they are to be 
_— Debt fo) Rent a Leaſe made co the Teſtatoz, and have nor 
the ts of the Leaſe it ſelf, noh means, 1162 default in them to come to it, 
the Action of Debt ought to be againft them in the Detinet only, and this is 
the Caſe here, and-therefoze the Action being in the Debet and Detinet, doth 
not Iye. | 


And futther he agreed in this {ee uf he Been 
tall be 


of Fermor, that the Acti- 
d who made the Leaſe, 


dn here doth not lis fo; the Durtelſo2 of the 


foz no moze than the Suceefſo in this Caſs bound by the Contract of 
his Pzedeceſſoz, ns moze Hull he take abventage by this Contrad, fon it is 
Conſideration which makes him to be bound, ani not only the Contra, 


aud lo the Diccefſs2 in fuch Caſes is but 
the Contract of his Pzedeceſſoz, But 


p ft Law, and not in Deed to 
fc it is of the Stcceffs2 of a 


le. 


Caſe of Armes. 


2. jew an Aſſembly of all the Juffices and Barons at Sergeants- Inn, 
this Term, on Monday the 15th dap of April, upon this Nueftion 
moved by Anderſon Chief Juſtice of the Common Bench: Whether Pen may 
arm themſelves to ſuppzeſs Riots, Rebellions, o to refiff Enemies, and 
to endeavour themſelves to ſuppzels 82 reſi ſuch Diffurbers of the Peace, 
w Quiet of the Atalm; and upon goed deliberacion, it was reſolved by them 
all, that every Juſtice of Peace, Sheriff, and other Pitiiffer, oz other 
Subject of the Ririx, where ſuch aecivenc happen, my do it: And to fo2ti- 
fie this their Reſolacion, chey petuleb che Statute of 2 E. . 3. Which 
enaat that none be fs hardy as to come wich foyer, o2 Hing fo any place 
in Affray of the Peace, noz to go 02 tide armed, night nos day, m_ he be 
| R a Servant 


and the like, which Leaſes are not void againſt the Ducceſſoz, but 


Caſe of 
Arms. 


Servant to the King in his pzeſence, and the Piniſters of the King in the 
Execution of his Pzecepts, oz of their Office, and theſe who are in their com- 
pany aſſiſting them, 02 upon Cay made foz Weapons to keep the Peace, and 
this in ſuch places where accidents happen upon the Penalty in the ſame Stas 
cute contained; whereby it appeareth, that upon Cry made foz Weapons to 
keep the Peace, every Pan where- ſuch- Accidents happen foz bzeaking rhe 
Peace, may by the Law arm himſelf againſt ſuch evil Doers co keep the 
Peace. 


\ 


Fut they take it to be the moze difcreet way foz every one in ſuch a Caſe to 


attend and be aſliſtant to the Juſtices, Sheriffs, oꝛ other Piniſters of the 
King in the doing of it. | 


3. AE the ſame time it was alſo reſolved by them all (except Walmſtey, 

Fennor and Owen) in the Caſe of one Richard Bradſhaw and Robert 

Burton, who with others lately by wo2zd entred themſelves into an Agreement 

one with another to riſe and put themſelves into Arms, and ſo to go from 

one Gentleman's Youle to another, and ſo from Poule to Youſe to pull down: 

Jucloſures generallp ; that this ſo appearing by their own Confeſſion, oꝛ by: 

iwo Witneſles accozding to the Statute, is High Treaſon by the Statute of; 

13 Eliz. cap. 1. The woꝛds ot which Statute are, That if any intend to levy 

: War againſt the Queen, and this maliciouſly, adviſedly and exprefly declare or 
pe og - u utter by any words or ſayings, that this ſhall be High Treaſon: Foz all agreed 
Suvjee'? that Rebellion of Subjects againff the Queen hath been always Vigh Trea- 
ſon at the Common Law, foz the Statute of 25 E. 3. cap. 1. ts, that levyiung 

of War within the Realm againſt the King is Treaſon, and Rebellion is all 

the War which a Subject can make againſt the King, 


But Walmſley andthe others with him ſaid, that the Statute of 1 Mar. cap. 
12. 10. That if any the number of twelve, 02 moze, aſſemble themſelves 
to the Intent to pull down Incloſures, Pales, and the like with fozce, any 
continuing together after Pzoclamation, accozding tothe Statute, to go away 
by the ſpace of an hour, oz doaup'of the Dffences mentioned in the Statute; 
that this is Felony; Do that if-theſe Actions had been Treaſon at the Com⸗ 
mon Law, it had been to no puxpoſe to have mays it Felony. - - „ 251 


And it ſeemed to them that the Reſiffarice ought co be with Fozce to the 
Nueen, befoze that ſuch Acts ſhall be ſaid Treaſon. 


But all the other Julkices agreed (and ſo it was put in ure lately in the 
Caſe of the Appꝛentices of London) that if any aſſemble themſelves with 
Fozce to alter the Laws, oz to ſet a Pzice upon Uictuals, oz to lay violent 
hands upon the Pagiſtrate, as upon the Papoz of London, and the like, and 
with Fozce attempt to put it in Action, that this is Rebellion and Treaſon 


at Common Law, and this @tatute of i Mariz, makes it in ſuch a Caſezbut 
Felony. 1 289 ' ; 4x» 1. 


And they put a diverſitp between the Caſes of pulling down Jncloſures, 
Pales, &c. compiled in the Statute of 1 Mar. ; foz thoſe are to be underſtad 
where divers to the number of twelve, oz moze, pꝛetending, any oz all of them 
to be injured in particular, as by'reaſon of, cheir common, oz other Intereſt 
in the Land incloſed, and the like, and aſſembling co pull it down fozeibly; 
and not to the Caſes where thep have a general diſlike to all manner of Ins 
cloſures, and therefoze the aſſembling in a fozcible manner, and with Arms 
to pull them down where they have any Intereſt, whereby they were in any 


particular 


Caſe of 7: 123 
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particular to be annoyed oz grieved, is not Treaſon ; but the Caſe here ten⸗ 
ding to a generality, makes the Act if it had ben executed to be high Treaſon 
by the courſe of the Common Law. 
And therefoze the intention appearing as the Caſe is here, it is Treaſon 
by the ©tatuce of 13. afozeſaiv, f 

Periam in ſome manner doubted of the pzincipal Caſe, but to intend to riſe 
with fozce to alter the Laws, to ſet Pzice upon any Uictuals, oz to uſe fozce 
againſt a Pagiſtrate foz executing his Dffice of Juſtice, and the like, he ſaid 
that they were clearly Treaſon by the Statute of 13. afozeſaid, if it may ap- 
pear by expꝛels wozds, oz otherwiſe, as the ſaid Scatute mentions, foz al 
thele tend againſt the Qucen, her Crown and Dignity, and cherefoze ſhal 
be as againſt the Quten herſelf : And ik it had been put in pꝛactice it had bern 
Treaſon at the Common Law. 


Here ends the Lord POPHAM'S 
REPORTS. 
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ADDITION 


Select Caſes 


In the time of 


King James, and King CHARL xs the Firſt. 


ä —— 
— 


— —— — 


Trin. 15 Fac. In the King's Bench, entred, 
Hill. Jac. Rot. 194. 


Brooks Caſe. 


Nan _ firmæ bzought by one Brook againſt Brook, the Caſe 
was thus. 
John Wiight a Copy- holder in Fee, 10 Gliz, ſurrendred his Land in- 
to the hands of the Lord by the hands of Tenants, according to the Cuſtom, 
Fc. without ſaying, to whoſe Uſe the Surrender ſhould be; And at the 
next Court the ſaid John Mzight was admitted Babendum to him and his 
Wife in Tail, the Remainder to the right Heirs of John Wight, and the Wife 
of John Wzight now Defendant was ſeiſed from the time of the Admittance 
until this day: And it was objected by the Council of the Plaintiff, that theSurs Where upon 
render was void, becauſe no Uſe was limited, and therefore by Conſtitution of — 
Law ought to be to the Uſe of the Surrender, as if a Feoffment be made and no Land no Uſe i; 
Uſe limited, it ſhall be to the Uſe of the Feoffor, or as it is in Sir Edward Cler*s limited, to 
Caſe, Coke, lib, 6. 18. If a Feoffment be made by one to the Ufe of his laſt Will, —__ uſe ic 
he hath the Uſe in the mean time, | x all be. 
2. That the Admittance was not available to paſs an Eſtate to the Wife, for 
ſhe was not named in the Premiſſes, but only in the Habendum, and the Office 
of an Habendum is to limit the Ettate and not the Perſon, and therefore it is ſaid 
in Thꝛogmozton and Tracie's Caſe in Plowd. Com. That if one be named to 
take an Eſtate in the Habendum, where he was not named at all in the Premiſſes, 
this is not good. | | 
But it was reſolved by the whole Court foz the firſt Point, that the ſubſe- 
quent Act ſhall explain the Durrender, foz, Quando abeſt Proviſio partis, ad- 
eſt proviſio legis : And when the Copy-holder accepts a new Admittance, the 
Law inteuds that the Surrender generallp made was co luch an Ule, as is 
ſpecified in the Admittance, and the Lozd is onlp as an Inſtrument co convey 
the Eſtate, and as it were put in truſt to make ſuch an Admittance, as he 
who ſurrenders would have him to make: And Crook Julkice faid, Fides ad- 
hibita fidem obligat. 5 
02 


— 
. 


Lau ing verſus jo 1 verſus 
E. \ 


Wi are. 


Tiches for a 
riding Nag. 


Afterwards, 


fol. 55. 


In the ſecond Point it was alſo agre&d by the Court that the Wife wall 


take by this Admittance, albeit ſhe were not named in the Pzemiſſes, but 
only in the Habendum 3 and they a that in Feofffnents and Gzants, the 
Party that is not named in the ſhall not take by the Habendum : 
and thereloꝛe Throgmortoh and Tracy's (as to this point) is god Law; 
But this Caſe of a ld is like to the Caſe of a Will, oz to the of 
Frank-marriage, itt which it is ſufficient fo paſs an Eſtate, albeit the Par- 
ty be only named in the Habendum, and if it ſhould be otherwiſe the Eſtates 
of many Copy-holders would be ſubverted 2 And ſo they reſolved that Judg- 
ment ſhould be given foz the Defendant. 


= 
* 


— 
— — 


The ſame Term in the ſame Court. 
Laurking ane Wilde's Caſe. 


Þ C Reco? of the Church of libelled in the Spiritual 

Court, foz the Tithes of a riding Nag, where the Caſe was; That a Man 
let his Land, reſerving the running of an Horſe at ſome time, when he had occa- 
fion to uſe him there : The Defendant ſhowed this matter in the Court by his 
Council, and pꝛaped a Pzohibition, and avers, that fo2 the ſame Land in 
which the Yozle went he paid Tithes. And by the Court, nigh London, a 
Man will take an 100 oz 200 Yozſes to Gzaſs, now he ſhall pay Tithes foz 
them, oz otherwiſe the Parſon ſhall be defeated, But in this Caſe, if the 
Defendant alledge and pꝛove that it was a Nag foꝛ labour, and not foz pzofit, 
a Pꝛohibition lies, 


1 


The ſame Term in the ſame Court. 
Havergall verſus Hare. 2A, 2 


P an Ejectione firmæ bzought by Havergall againſt Hare, the Caſe was thus. 

A Rent of 201. per annum was granted out of Gzen-Acre to one and his 
Heirs, to be paid at Pichaelmas, and the Annunciation of our Lady, by equal 
portions, and the Grantor covenants, that if the Rent of 20 1. be arrear by the 
ſpace of twenty days, that the Grantee may diſtrain, and that if there be not ſuf- 
ficient Diſtreſs upon the Land, or if there be a Reſcous Replevin, or Pound-breach, 
that then it ſhall be lawful for the Grantee and his Heirs to enter and retain the 
Land to them and their Heirs, until the 201, be paid, 101. for one half years 
Rent was in Arrear, and for it an Entry was made. 

Mountague Chief Juſtice, and Doderidge Juſtice, there can be no Entry 
made when 10 l. only is behind, foz the wozds of the Deed are, that if the 
Rent of 201, be behind, that the Gzante and his Peirs may enter, and if 
be m_ enter now he ſhall retain the Land foz ever, foz the 20 l. ſhall never 
be paid. 

Crook and Haughton Juſtices, contrary, fo; if 101. be Arrear, the Rent of 
201. is Arrear 3 foz Haughton ſaid, in an Afſiſe of Rent of 40 l. where part 
is Arrear, pet he ought to 15871. Aſſiſe foz the whole Rent of 401. foz 
the Whit ought to agree with the Deed. | 

Doderidge agreed with him in the Caſe of an Aſſiſe, but not in the pzinci- 
pal Point, | pe 

nd 


Robinſon zerſur {Rawlinſon dert 
Walter. C Green. 
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And fo2 the ſecond Point it was agred by them all, that upon the Entry 


of the Gꝛantte, he ſhall have a F#-fmple deter minable, admitting the Cu- 
try foz the 10 |. to be god. PE OE os 


* 


— — — 


The ſame Term in the ſame Court, and it is entred, 


14 Jac. Rot. 1484. 
Robinſon verſus Walter. 


R Obinſon bzought an Action of Trover and Converſion againſt Walter, 
and upon the whole matter the Caſe appeared to be this. 

A Stranger took the Horſe of the Plaintiff, and ſent him to a common Inn, 

and there he remained for the {pace of half a year, at which time the Plaintiff 
had notice where his Horſe was, and thereupon he demanded him of the Inn- 
keeper, who anſwered that a perſon unknown left the Horſe with him, and ſaid, 
that he would not deliver the Horſe to the Plaintiff unleſs he would pay for his 
Meat, which came to 3 l. 10 8. for all the time, and alſo would prove that it 
was his Horſe, upon which the Plaintiff demurred in Law.. 
And it was reſolved by Mountague Chief Juſtice, Crook and Dodderidge, 
Juftices ( Haughton Juſtice diflenting ) that the Defendants Plea was god, 
fo2 the Inn⸗ke per was compellable to keep the Yozſe, and not bound at his 
peril to take notice of the owner of the Yozfe. And by the Cuſtom of Lon- 
don, if an Yo!ſe be b2ought to a common Inn, where he hath (as it iscom- 
monly ſaid) eaten out his Head, it is lawful foz the Jun-keper to ſell him, 
which Caſe of the Cuſtom implies this Caſe, And there ts a difference where 
the Law con:pels a Man to do a thing, and where not; As if the Lieutenant 
of the Tower bzings an/Acion of Debt foz Diet agftinft one who was his 
Paiſoner, in this Cafe the Defenvape cannot wage his Law, becauſe the 
Law compels the Lientenant co give Uictuals to his Pꝛiſoner, otherwiſe 
if another Pan brings an Action of Debt foz Diet, and in the Calt at the Bar 
the Inn-keeper was compellable. And Doderidge taid that if the Law were 
as the Plaintiff would have it, it were a pꝛettp trick fo2 one who wants a 
Keeping koz his Yozſe. And Mich. 6 Jac. in the King's Bench, between 
Harlo and Ward, the like was reſolved as was cited by Barkeſdels of Council 
with the Defendant, - 3 | | 


Mich. 14 Jac. In the King's Bench. 
Rawlinſon verſus Green. 


| A Copy-holder ſurrendzed out of Court, accozding to the cuſtom of the 
Man noz, which at the next Court was pꝛeſented, and Entry thereof 
made by the Steward, Scilioet, Compertum eſt per homagium, &c. but no ad⸗ 
mittance : Alter wards Ceſtuy que uſe ſurrenders befoze Admittance, and the 
firſt Copy-holder ſurrenders to the Plaintiff: And in this Caſe there were 
two Queſtions. 55 | 7 
1; Whether he may ſurrender befoze Admittance # 
2, Who ſhall. have the Land: whether the fir Copy-holver, oz the Lo2d ? 
Haughton Juſtice held that he could not ſurrender befoze Admittance, _ 
the 


An Inn-keeps 
er may detain 
an Hoile until 
he be ſatisfied 
for Meat, al. 
beit he be lefr 
by à Stanger. 


128 Sir John Pool's Cooper verſus Lee verſus 
Dee. 5 | 1 Smith, ; Brown. 


& Surrender the Entry of the Surrender doth not make an Admittante, fo; this being the 

of Copy-hold (gle Act of the Steward, (hall not bind the Lo2d, and it is not like to the ulu⸗ 

canrot turrer- al fozm of an Admittance, foz that is, Dat Domino de fine fecit fidelitatem & 

mirrance, admiſſus eſt inde tenens. Doderidge Juſtice agzeed and ſaid, that in Hare and 
Brickley's Caſe, the Admittance of a Copy-holver was compared to the In⸗ 
duction to a Eenefice which gives the Pollellion. 


——_——— 


— 


Hillary, 14 Jac. In the King's Bench. 
Sir John Pool's Caſe. 


13 Executozs bꝛought an Action of Debt, and one only declared, and 
they were ready fo2 a Trpal in the Country,any now it was moved that 
the Declaration might be amended, and the names of the other Executoꝛs in- 
ſerted : but per Curiam this cannot be without the Allent of the Parties. 


> —— 


Paſch. 15 Fac. In the King's Bench. 
Cooper ver ſus Smith. 


1 A® Action upon the Cale was brought fo2 theſe wo2ds ; viz. Watetman, 
Ae and thou (Innuendo the Plaintiff) haſt killed thy Maſter's Cook Innu⸗ 
Thou haſt Ed ed ENDO, &C. and I will bring thee in queſtion for thy Life : And after Uerdict foz 
thy Maſter's the Plaintiff, it was moved in Arreſt of Judgment by the Council of the De⸗ 
Cook. kendant, that the wozds. were not Actionable foz the incertainty, inaſmuch as 
it doth not appear who was his Paſter, noz that his Palter had a Cok. 
Innuendo can- Mountague Chief Jultice ſaid, that the wozds were Actionable, and albeit 
on _ of an Innuendo cannot make a thing that is uncertain certain, but ſhall ſerve ag 
— A cer. à Predict, yet the wozds impozt that he had a aſter, and that his Paſter had 
rain, 5 os Ly which all the Court agreed, and Judgment was given foz the 
atntiff, 


Thou haſt ſ- And another Action was bzought foz thete wozds, ſeil. Thou haſt ſacrificed 
abs By thy Child to the Devil; and adjudged that the wozds were Actionable, 
Devil. 


Mich. 1 5 Zac. In the King's Bench. 


Lee verſus Brown. 


Whether Co- | hs an Ejectione firmz bought by Lee againſt Brown, the Caſe was this. 


py-hold Lands Tenant in Tail of Copy- hold Land ſurrendred the ſame into the hands of the 

wy be intall- Lord, to the uſe of J. B. whereupon two Points did ariſe. 1. Whether Copy- 

am hold Land be within the Statute of Donis conditionatibus, ſo that it may be in- 
tailed. 2. Whether the Intail may be cut off by the Surrender. 

Doderidge Juftice ſaid, as to the firſt Point, that it hath been a great Doubt, 

whether it map be intailed, but the common and better Opinion was, that by 

the ſame Dtatute co-operating with the cuſtom it may be intailed, and wich 


this 


May orga POO verſus Bickley, 
Kett. and others. 
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this agrees Hcydon's Caſe iu my Lo2d Coke's 3d Report, and ſo was the Opi⸗ 
nion of the Court. 

And fo the ſecond Point, their Opinion alſo was, that it could not be cut 
off by Surrender, unleſs it were by ſpecial Cuſtom, and they direced the Ju- 
ry accozdingly 2 And it was ſaid to maintain this Cuſtom, it ought to be 
ſhewn that a Formcdon had bien bzought upon ſuch a Surrender, and Judg- 
ment given that it voth not lie; pet it was agreed that it was a ſtrong p2of of 
the Cuſtom, that they to whoſe uſe fuch Durrenders had ben made, had en- 
joped the Land againff the Jſſues in Tail: And it was ſaid by the Council 
of the Defendant, that there was a Uerdic foz them befoze in the ſame Cale, 
which they could pzove by Mitnelles, but the Court would not allow ſuch a 
P2oof, becauſe it was matter of Recozd, which ought to be ſhewn fo2th. 


— — — 


— —_ 


In the ſame Term in the Common Pleas. 
May verſus Kett. 


A Agion upon the Caſe was brought foz theſe wozds; viz. Thou haſt 
ſtoln my Corn out of my Barn; And it was moved in Arreſt of Judg- 
ment, becauſe he had not ſaid how much he had ſtollen, and perhaps it was of 
ſmall value: and pet ic was adjudged that the Action would lie, foz it is at 
leaft petit Larceny : But if he had ſaid, that he had ſtoln his Cozn generally, 
it had not ben Acionable, foz it might have ben growing, and then it had 
been but a Treſpaſs, 


— 


— = — AAAS 


The ſame Term in the Star-Chamber. 
Riman verſus Bickley, and others. 


Ohn Riman exhihited a Bill in the Star⸗Chamber, againſt Thomas Bick- 
ley, and Anne his Wife, Dz. Thorn, Br. Goulding, and others Defen- 
vants, the ſaid Anne was firſt married to Deveniſh Riman the Plaintiffs Son, 
and between them were many jars and diſagrements, and the ſaid Deveniſh 
was much given to drinking, and other Uices, and divers times did beat and 
abuſe his Wife, and was alſo jealous of the ſaid Thomas Bickley, and his 
Wife being at a certain time at Supper with Doctoz Thorn, Goulding, and 
others, ſpake ſuch wozds as theſe (having Communication that her Husband 
did beat and abuſe her) to wit, That ſhe heard that his Father had that quality, 
and being once whip'd for it, was the better ever after, and that if ſhe thought it 
would do her Husband any good, ſhe would willingly beſtow 40 8. on ſome bo- 
dy to give him a whipping, whereupon Goulding ſaid, that he would give him 
a Medecine for his Malady, and within two days after he came in the night in 
Womans Apparel with a Weapon under his Cloak, and with a Rod, and went 
into the Houſe and Chamber of the ſaid Deveniſh, and would have whipped him, 
and in ſtriving together, there was ſome hurt done on either fide, but Goulding 
not being able to effect his purpoſe, fled, and this was conceived to be by the pro- 
curement of Anne his Wife: And not long after Devenilh fell fick, and ſent to 
his ſaid Wife for certain Neceſſaries, which (he would not ſend him, and preſent- 
ly after Deveniſh died, and ſke retuſed to come to his Burial, 


SI And 


An Intail of 
Copy-hold 
Land nor to he 
cut off hy Sur- 
render, unleſs 
by ſpecial Cu- 
ſtom. 


Words. 
Thou haſt flolz 
my Corn out. of 
my Barz. 


Weſcot terſus t 
Cotton, 


—— 
—— —— — 


— 


And although it were much dilltked that Deveniſh ſhould abule his Wife 
in ſuch uncivil manner, as to ſtrike and beat her, and (as Coke late Chief 
Juſtice ſaid) it is not lawful by the Act Military fo; one Pan to ſtrike another 
in the pzeſence of Ladies, pet it was reſolved by the whole Court, that it 
was a great Pildemeanoz in the Wife, and uncivil and undutiful Carriage 
in her to do ſo to her Yusband, as they uſe to do to Childꝛen o; Fols, to wit, 
to give them the Whip, and ſo to diſgrace and take away the god Name of 
her Pusband, which, viz a Pan's god Name and his Childzens, are the 
two things which make a Man live co Poſteritp, as was laid by Sir Francis 
Bacon Lozd Keeper : and the Court fined the Wife 500 J. and it was ſaid, 
that Thomas Fickley her now Husband well deſerved to pay this Fine, bes 
cauſe he was tw familiar with her in the time of his Pꝛedeceſſoz, and as the 
Eiſtop of London ſaid, Deveniſh Riman lay upon her hands, and Thomas 
Bicklcy upon her heart: and to aggravate this matter, a Letter was ſhewn 
which Devenith Riman wꝛote to his Wife, in which he called her Whoz, and 
told her ſomewhat roundly of her faults, and ſhe w2ote back to him in the 
Pargin, that he lyed, and wiſhed him to get a better Scribe foz his next Let- 
ter, fo2 he was a Fol that wꝛote that, wherein ſhe called him Fol by craft : 
And Goulding's Offence was accounted the greater, becauſe he was a Pini⸗ 
ſter, ſo that he was fined 500 l. alſo : And Coke laid, that the courſe of this 
Court was that if any were fined who is not able to pay it Reſpondeat ſuperior, 
he that is the p2incipal and chief Agent therein muſt anſwer it, foz other- 
wiſe pw2 Men might be made Inſtruments of great Piſchief, who are not 
able to anſwer, and the greater Offenders ſhall eſcape, which the Lozd Keper 
confirmed. And as to Docto2z Thorn, he was acquitted by all: And the Bt- 
hop of London ſaid, that they had thought to have croad upon a Thozn, and 
they gat a Thozn in their kot: And by Coke, if Deveniſh Riman had dien 


upon it, it had been capital in the Mike who pꝛocured it, koz it was an un⸗ 
lawful Ac, 


The ſame Term in the [ſing's Bench. 


Weſcot verſus Cotton. 


W VE Caſe was this, An Infant Executot upon an Action brought againſt 
fant Executor him appeared by Attorney, where he ought to appear by Guardian, and 


ae. it was reſolved by the Court that this was Error, for this doth much concern the 
y Attorney, 


but not defend Infant, in as much as by his falſe Plea he (hall be bound to anſwer of his own 

by Attorney, Goods, if he hath no Goods of his Teſtator, and therefore in 11 E. 4. 1. he hath 

but by Guar- - Remedy againſt his Guardian for pleading a falſe Plea, 

dian. And by Doderidge, if he hath no Guardian, the Court ſhall appoint him a 
Guardian, And if an Jnfant bzing an Action as Crecutoz by Attoznep, and 
hath Judgment to recover, this is not erronious, becauſe it is fo2 his bene- 
fit, ſo per Curiam, the difference is where he is Plaintiff, and where he is 
Defendant : And there is another difference where he is Erecutoz, and where 
not, fo; being Executoz, his Plea might have been moze p2ejudicial to him, 
and Coke, lib. 5. Ruſſel's Caſe was agred foz god Law, foz an Infant map 
be Executo2, and may take Ponep foz a Debt, and make a Releaſe and give 


- Acquittance, but not without a true Conſideration and Payment of the 


The 


+ - — 


Thomas Middleton's 8 . Gouldwell's 131 
Caſe. Caſe. 


The ſame Term in the ſame Court. 
Thomas Middleton's Caſe. 


Homas Middleton, alias Strickland was condemned foz a Robberp at the Where a fe- 
Aſſiſes in Oxford, after which he made an Eſcape, and being taken lon is condem 

again he was bzought to the Bar, and upon his own Confeſſion that he was nech ung gc. 
che ſame Party who did the Robbery, and that he was condemned foz it, the fie? — 
Court awarded Execution: And Monntague Chief Juſtice laid, that was no Confeſhon 
new Caſe, foz it had been in Experience in the time of E. 3. and 9 H. 4. and chat he is the 
5 E. 4. that the Court might ſo do upon his own Confeſſion : And becauſe preg aol 
the Sheriff of Middleſex did not give his Attendance upon the Court in this uarded 
Caſe, noz came when he was called, the Court fined him 101. And Montague The Sheriff of 
ſaid, that it ſhall be levied by P2oceſs out of the Court, and allo all other Fines leer f- 
there aſſeſſed and not eſtreated into the Exchequer, foz then the Party might *<4,for nor . 


compound foz a matter of 205. and ſo the King be deccived. rg the 


The ſame Term in the ſame Court, 
Gouldwell's Caſe. 


Ohn Gouldwell ſeiſed of Land in Socage Tenure deviſed them to his Mile 
foz life, the Remainder to John Gouldwell his Don and his Peirs, upon 
Condition that after the death of his Wife he ſhall grant a Rent-charge to 
Steven Gouldwell and his Heirs, and if John Gouldwell die without Heirs of 
his Body, that the Land ſhall remain to Stephen Gouldwell in Tail ; the 
Wife dieth, John Gouldwell grants the Rent acco2dingly, Stephen Gouldwell 
grants the Rent over: John Gouldwell dies without Heir of his Bodp, and 
the ſecond Gzantee diſtrains foz the Rent Arrear, and Stephen Gouldwell 
bzings a Replevin : And it was urged by the Council foz the Plaintiff that 
this Rent ſhall not have Continuance longer than the particular Eſtate, and 
cited 11 H. 7. 21. Edrick's Caſe, that if Tenant in Tail acknowledge a Sta- 
tute this ſhall continue but during his like: and Dyer 48. 212. But it was 
agreed per Curiam that the Gzante was in by the Deviſoz, and not by the Te- 
nant in Tail, and therefoze the Gzant may endure foz ever. 

But foz the ſecond Point, this being to him in Remainder, the intent of 
the Deviſoz is thereby explained that he ſhall have the Rent only until the 
Remainder come in Poſſeſſton, foz now the Rent ſhall ve d2owned in the Land 
by Unity of Poſlion. | | | 

3. It was agred and reſolved, that by the granting of the Rent over this 
was a Confirmation, And Mountague ſaid, that it was a Confirmation du- 
ting the Eſtate Tail, and ſhall enure as a new Gant afterwards : And 
Haughton and Dodcridge ſaid, that they would not take benefit of the Gꝛant 
over by way of Confirmation, foz as Haughton ſaid, this enures only oughc 
of the Deviſoz, and he hath power to charge the Land in what manner he plea- 1 
ſeth, and it is like to an uſual Caſe, as if a Pan makes a Feoffment in Fe 
to the uſe of one foz life, the Remainder over, with power to make Leaſes, 
and after he makes a Leaſe, this is god againſt Tenant foy life, and him in 
the Remainder allo: And J have conſidered what the intent of the Deviſoz 
ſhould bein granting of this Rent, and it ſeems to me, that in as much as the 
Land is limited in Tail, and the Rent in Fe, that by this the Gzantee 
ſhall have power to grant oz diſpoſe of the * in what manner he would: 

2 but 


132 Baskervill ver {x 0 5 The Earl of Shrewsbury's 
Brock, Caſe. 


but if the Land had been in Fee, J ſhould have couſtrued his intent to have 
been, that the Ozantee ſhould have the Rent only until the Remainder fall ; 
to which Doderidge agreed, who ſaiv, that we are in the Cafe of a Will, and 
this Conſtruction ſtands with the intent of the Deviloz, and ſtands with the 
Statute, which ſays, Quod voluntas Donatoris eſt obſervanda. 


— — ſ— — OOO et 
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The ſame Term in the ſame Court. 
Baskervill verſus Brock. 


ts be Pan became Bail foz another upon a Latitat in the Hing's Bench, and 

rween Bail in Z befo2e Judgment, the Bail let his Lands fo2 valtiable Confideration : 

the King's Andafterwards Judgment was given foz the Plaintiff, And now it was de- 

pages and the hated, whether the Land Leaſed ſhall be liable to the Eailment : and it was 

com len, 4 ſaid by Glanvill of Council with the Leffee, that it ought not to be liable, and 

Eail hall relate he put a difference between a Bailment in this Court, anda Tailment in the 
Common Pleas, fo2 there the Suit cometh by Oꝛiginal, and the Certainty 
of the Debt oz Demand appeareth in the Declaration, and therefoze then it 
is certainly known from the beginning of the ailment foz what the Bail 
ſhall be bound: But in this Court upon the Latitat, there is not any certain- 
tp until Judgment given, befoze which the Land is not bound, and now it 
is in another Pan's hands, and therefoze, not liable, and he put Hoc's Caſe, 
Co. lib. 5.70. where it was refolved that where the Plaintiff releaſeth to the 
Bail of the Defendant upon a Suit in the King's Bench, befoze Judgment, 
all Actions, Duties and Demands, that this Releaſe ſhall not tar the Plain- 
tiff, foz there is not any certain Duty by the Bail befvze Judgment, and 
therefoze it cannot be a Releaſe, and he cited the Caſe of 21 E. 3. 32. upon 
an Account, and ſaid that it was like to a ſecond Judgment, in that which 
reduceth all to a certainty, and therefoze, &c. 

But it was ſaid by Mountague and Crook, that the Leſſee ſhall be bound, 
fo2 otherwiſe many Bailments and Judgments ſhall be defeated, which will 
bzing a great Jnconvenience : And Mountague ſaid, that it was like to the 
Caſe of a Bargain aud Hale of Land, which after it is enrolled, within ſtr 
Months chall relate to the beginning of the Bargain, ſoupon the Judgment 
given, relation is made from the time of the Bailment, But Haughton be⸗ 
ing contra, therefoze Curia adviſare vult. 


— — — & = 
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The ſame Term in the ſame Court. 
The Earl of Shrewsbury'ss Caſe. 


Uu a Uerdic, a Rule was given to have Judgment, and this was upon 
the Thuriday, and upon Saturday after the Party that was Plaintiff vi⸗ 

ed, and it was moved to have a Mzit of Erroz, becauſe it was ſaid, that the 

Party died befoze Judgment, in as much as of courſe after the Uerdic, any 
in the diſere- tbe Rule given foz Judgment, there are four days given to ſpeak in Arreft 
tion of the Of Judgment; and ſo as Yelverton Attoznep-general ſald, he died befoze 
Chief Juſtice Judgment abſolutely given : and he moved the Court to have a Superſedeas: 
nor Fe And it was agreed that it was in the diſcretion of the Chief Juſtice, Ex Offi⸗ 


The Entry of Jo, to allow a Wie of Crroz, but becauſe it was a Cauſe of great conſe- 


a Judgment quence, he tok the Advice of the Court, and it was agreed that a zit of 
how it ſhall re. Erro2 was a Superſedeas in it ſelf, pet it is god to have a Superſedeas alſo; 
late. and if the Wait of Trroz had been allowed, the Court could not deny the Par⸗ 


ty 


Rone's 1 Taylor's 
Caſe, Caſe 
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ya Superſedeas : But becauſe the Wzit of Exroꝛ was not allowed, and alle 
becauſe no Crroz appeared to the Court, foz where Judgment is entred, this 


Gall relate to the time of the Rule given: It was reſolved that no Wait of 


Erxroz ſhould be allowed, no2 any Superſedcas granted. 


— — — 


The ſame Term in the ſame Court. 
Rone's Caſe. 


an Ejedtione tirma bought by the Lefſe of Rone, Jncumbent of the 


Church of Dallinghoc in Com. Sutt. It was found by Special Ucrdic, that 


the King was the true Patron, and that Wingneld centred a Cavcat, in vita 
Incur;hentis, he then lying in Extremis, ſcilicct, Caveat Epilcopus ne quis ad- 
mittatur, & c. Niſi Convecatus, the ſaid Wingtcild , the Incumbent dies. Naun- 
ton a Stranger pzelents one Morgan, who is admitted and inſtituted, after- 
wards the ſaid Wingtcild pzcſents one Glover, who is inſtituted and inducted, 
and afterwards the laid Kone pꝛocured a Pꝛelentation from the King, who 
was inſtituted and inducted, and then it came in queſtion in the Spiricual 
Court who had the beſt Right, and there Sentence was given that the firſt 
Inſtitution was Irrita vacua & inanis, by reaſon of the Cavcat, and then the 
Church being full of the ſecond Jncumbent, the King was put out of Poſſeſ- 
don, and ſo his Pzeſentment void: Eut it was adjudged and reſolved by all 
the Court fo2 Rone, foz 1. It was reſolved that this Cavcat was void, becauſe 
i was in the life of the Jucumbent, 2. The Church upon the Inffitution of 
Morgan was full againſt all but the Bing, and ſo agræd many times in the 
Boks, and then the Pꝛeſentation of Glover was void by reaſon of the Buper⸗ 
inſtitution, and therefoze no obſtacle in the way to hinder the Pꝛeſentation of 
Rone, and there foze Rone had god Right: Aud if the ſecond Inſtitution be 
void, the Sentence cannot make it god, ſoz the Spiritual Court ought to 
take notice of the Common Law, which ſaith, tha: Eccletia eſt plena & conſul- 
ta, upon the Inſtitution, and the Parſon hath thereby Curam animarum. 
And as Doderidge Juſtice ſaid, he hath by it Othcium, but Beneficium comes 
by the Induction : and although by the Spiritual Law the Juſtitution may 
be diſannulled by Sentence, pet as Linwood faith, Aliter eſt iv Anglia, who 
is an Authoz very well app2oved of amongſt the Civilians : Aud Dodcridge 
put a Cale out of Doctoz and Student, the ſecond 15ok : if a Ban deviſe a 
ſum of Boney to be paidto 1.S. when he cometh to full Age, and afterwards 
he ſues foz it in the Spiritual Court, they ought to take notice of the time of 
fult Age, as it is uſed by the Common Law, to wit, 21. and not of the time 
of full Age as it is uſed amongſt them, to wit, 25. So in this Caſe at the 
Bar, fo2 when theſe two Laws met together, the Common Law ought to be 
p2eferred : And when the Parſon hath Inſtitution, the Arch-deacon ought to 
give him Indudion: Aud ſee Dyer 293. Bedingfeild's Caſe cited by Haughton 
to accozd with this Caſe, 


— 


The ſame Term in the ſame Court. 
Taylor's Coſe. 


Ohn Taylor a Citizen and Alderman of Gloceſter, was put out of his place by 


the Common Council of the Citp, foy ſome Piſdemeanoz, aud he ns = 
| a Wy 


Bt 
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May and Samuel s Vaughan 's 
Caſe. 0 2 Caſe. 
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writ of Reſti- a Wait of Reſtitution, and foz that the cauſe of his diſplacing was not ſuffi- 


turion for an 
Alderman's 
place, 


Arbirrement, 


cient his Wzit was allowed, by reaſon whereof the other Alderman who was 

elected in his place was to be removed, fo2 the number of Aldermen was full 

Eut Hazard another Alderman, to the end that the new Cle (who now was 

Mayo? ) ſhould not be diſplaced, was contented to ſurrender his Place in con- 

ſideration of 101. a pear granted to him by the Co2pozation foz term of his 

like, with which the Mike of Hazard was not content, and therefoze he would 

have left his Agreement: and thereupon the queſtion was, whether he might 

ſurrender, oz not: And it was ſaid by Coventree Sollicitoz, that he cannot; 

and he cited Middlecot's Caſe an' Alderman of B. where the Opinion of the 
Court was, 13 Eliz. that he cannot ſurrender : Doderidge, perhaps they 

would not except his @urrender : Mountague laid, that Alderman Martin of 
London gave up his Alderman's place, and without queſtion any Pan in ſuch 

a Caſe may ſurrender 02 leave his place, to which the Court agreed, andthere- 

foze it was o2dered that Hazard ſhall have his 10 l. a year, and that he ſhall 

ſtand to his firſt Agreement. 1 


— — 
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The ſame Term in the ſame Court. 
May and Samuel's Caſe. 


A® Action of Debt was bzought upon an Obligation, the Condition 
whereof was to ſtand to the Arbitrement of John S. concerning all mats 
ters between them to the time of the Submiſſion, who arbitrates that the one 
ſhall pay 20s. and that the other ſhall make a general Releaſe to him of all 
matters, from the beginning of the Wozld to the time of the Arbitrement. 

| Haughton Juſtice, this is an Azbitrement but of one part, and therefoze 


void, but if it had been only that the one ſhall pay 20 s. it may be god, foz it 


ſhall be intended that the other by reaſonable Conſtruction ſhall be diſcharged 
oz acquitted, to which Crook and Doderidge Juſtices agreed, But by Moun- 
tague Chief Juſtice, it ought to be ſpecified; yet they all agreed, and ſo it was 
adjudged that this was a void Arbicrement, fo2 it was of che one part only, 
to wit, that he ſhall pay 20s. fo; the other part fo2 the Releaſe to the time of 
the Arbitrement was not within the Submiſſion 3 ſo if the Arbitrement had 
ben, that the one ſhall make a Releaſe, oz ſhall be diſcharged oz acquitted 
without ſpeaking of the other, this being on the one part only is a void Ar- 
bitrement, vide Coke, lib, 8. Baſpole's Caſe, and 7 H. 6. 40. actozdingly. 


- 
ä 
. — 


The ſame Term in the [ame Court. 
Vaughan's Caſe. 


7 2 Dedham had to Appzentice one Holland, who got his Paid with 
Child, and afterwards departed from his Maſter's Service, and ſtaid a 
whole night with Vaughan his Kinſman, and Dedham pꝛocured a Warrant 
from Sir Stephen Soame a Juſtite of Peace, that the Conſtable ſhould bzing 
the ſaid Appꝛentice to ozder accozding to Law, and becauſe that Vaughan pers - 
ſuaded him to withdzaw himſelf, ſo that he ſhould not be taken by virtue of 
the Warrant, he was indiced, | 
„And it was agred that it was lawful foz Vaughan to lodge and relieve 
him, albeit he knew his mil⸗deeds, they being no Treaſon oz Felony : But 


Haughton 


Viingy's 


loo as. 
Caſe. 


Caſe. 
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Haughton Juſtice tok exception to the Indiament, becauſe no place appeared 
where he perlwaded him to withdzaw himſelf from the Marrant, oz in truth 
that he did hide himlelk from the Warcant,foz if he did not lo, che pcrſwaſion 
was nothing, 

And Doderidge tok another exception to the Tarrant, becauſe the Statute 
ſaith that two Juſtices, of which one of them ſhall be of che Quorum, ſhall 
p2oceed in ſuch Caſes againſt the Balefacto2, and that they ſhall compel the 
Party to allow means foz the Cducation of the Infant, o2 otherwiſe the Ok⸗ 
fender ſhall ſuffer Cozpozal Puniſhment, and ſo this Tarrant not being ſpe- 
ctal accozding. 


—— —— — — 


— 


Paſch. 16 Jac. In the Star-Chamber. 


Wrennum's C aſe, 


8 Henry Yclverton Attozney⸗general, crhibited an Jnfozmation in the 
Dtar-Chamber, againſt one Wrennum, Ore tenus, becauſe he had divers 
times petitioned the King againſt Sir Francis Bacon Loꝛd Chancelloz, pꝛe⸗ 
tending that the ſaid Lozd Bacon had done great Jnjuſtice to him, in granting 
an Injunction, and awarding Poſſeſſion of Land againſt him, foz which he 
had two Decres in the time of the former Chancelloz : And alſo he made a 
25wk of all the Pꝛocædings tn the ſaid Cauſe between him and one Fither, and 
dedicated and delivered it to the King, in which he notozioullp craduceth and 
ſcandalizeth the ſaid Chancelloz, ſaying, that foz his unjuſt Decree, he, his 
Wife and Childzen were murthered, and bythe wozſt kind of death, by ſtarv⸗ 
ing: And that now he having done unjuſtly, he muſt maintain it by ſpeak- 
ing Untruths, and that he muſt uſe his Authozity, Mit, Art and Cloquence, 
fo2 the better maintenance thereof, with other ſuch like ſcandalous wozds 
And the Attozney cited a Pꝛeſident, 2 Jac. where one Ford fo an Oflence in 
the like manner againſt the late Chancelloz was cenſured in this Court, that 
he Gould be perpetually impꝛiſoned, and pay the Fine of 1000 l. and that he 
ſhould ride upon an Yoſe with his Face to the Tail, from the Fleet to Weſt- 
minſter, with his Fault witten upon his Head, and that he ſhould acknow- 
ledge his Offence in all the Courts at Weſtminſter, and that he ſhould ſtand 
there a reaſonable time upon the Pillozp, and that one of his Ears ſhall be 
cut off, and from thence ſhall be carried to Pꝛilon again, and in the like man- 
ner ſhould go to Cheaplide, and ſhould have his other Car cut off, &c. And 
becauſe they conceived that the laid Wrennum had wꝛonged the ſaid Lozd 
Chancelloz in the ſaid Suggeſtion, they all agred in his Cenſure accoꝛding 
to the ſaid Pzeſident : Se fo2 ſuch matter, 19 Afl. 5. 9 H. 8. Dir Rowland 
Heyward's Caſe, and 21 H. 8. Cardinal wolſey's Cale. 


— — 


The fame Term in the King's Bench, 
Mingic's Caſe. 


A zit of Annuity was bzought by Mingy, which was granted, pro Con- 
C ſilio impenſo & impendendo, the Defendant pleaded in Ear that he car- 
rieda Bill to the Plaintiff, to have him ſet his Hand to it, and becauſe he re⸗ 
ſuled he detained the laid Annuity : And per Curiam this is no Plea, foz he 

is 


Annulty pro 
conſil. impenſa, 


ce. 
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Wooton werſus Bret verſus 
Bye. 0 Cumberland. 


Notice where 
tequlſite. 


Dcodand. 


Releaſe of all 
Demands bars 
a future Rent. 


— —ͤ— — 
is bound to gibe Advice, but not to let his Vand to every Bill, foz this map 
be inconvenient to him. 


my — — —ʒ— rents cn <a ä — 
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The ſame J erm in the ſame Court. 


VE Cale was this, A Leſſec for years was bound in a Bond to give up 

the Poſſeſſion of the Land demiſed to the Leſſor, or his Aſſigns, at the end 
of the Term, the Leſfor atligns over his Intereſt, and the Aſſignee requires the 
Leſſee to perform the Condition, who anſwers, that he knew not whether he 
were the Aſſignee, and thereupon refuſeth: And the queſtion was, whether he 
had bzoken the Condition, and it was adjudged that he had, foz he hath taken 
upon him lo to do, and it is not like a Condition annered to an Cftate, as 
Coke, lib. 5. Mallorie's Caſe, oz Coke, lib. 6. Green's Caſe, where the Patron 
pzeſented his Clerk to a Depzivation, pet the D2zdinary ought to give the 
Patron notice of the Depzivation 3 foz it is a thing Spiritual, of which a 
Lay-man ſhall not be bound to take notice, 


Jt was moved, that a Pan riding upon an Yoz2ſe thꝛough the Mater was 
dꝛowned, and by the Co2oners Inqueſt it was found that his death was cauſed 
Per curſum aquæ, and the Yozſe was not found a Deodand, and per Curiam 
they did well, foz the Water, and not the Yozſe was the cauſe of his death. 


— 


The ſame Term in the ſame Count. 


Wooton verſas Bye. 


PE Caſe was this: A Man made a Leaſe for years, rendring Rent, and 
upon Payment of the Rent the Leſſor made an Acquittance, by a Releaſe of 
all Actions, Duties and Demands, from the beginning of the World to the day 
of the date : And whether the Rent to come were releaſed by it, was the que- 
tion : And it was moved by Crook at the Bar, that it was not, fo2 a Cove- 
nant in future ſhall not be releaſed by ſuch woꝛds, yet a Releaſe of all Cove- 
nants will be god in ſuch a Caſe, as the Bok is in Dyer 57. ſo Hoe's Caſe, 
Coke, lib. 5. 70.b. ſuch a Releaſe will not diſcharge a Bail befoze Judgment. 
But it was anſwered and reſolved by the Court, that ſuch a Releaſe will dil⸗ 
charge the Rent to come, foz this woꝛd (demand) is the moft large andample 
wo2d in a Releaſe that map be, as Littleton ſaith, and in Coke, lib. 8. Al- 
tham's Cale, and in Hoc's Caſe, Coke, lib. 5. one was Fail fo2 the Defen- 
dant, the wozds whereof are conditionable, Scil. Si contigerit predict. defendent. 
debita & damna illa prefat. Quer. minime ſolvere, &c. So that befoze Judgment 
it is altogecher uncertain, and therefoze cannot be releaſed, but in the Caſe 
at the Ear he hath Jus ad rem, though not in rc, as Crook Juſtice laid. 


— ͤ— 


The ſame Term in the ſame Court. 
Bret verſus Cumberland. 
]* a Wit of Covenant the Cale was thus: Queen Clizabeth by her Let- 


ters Patents made a Leaſe of certain Mills, rendring Rent, in which Leaſe - 
were 


Bennet vc / us 


Weſtbeck. 


were theſe wozds, to wit, That the ſaid Leſſee his Exccutors, Adminiſtrators and 
Aſſigns, ſhould from * time repair the Mills, and ſo leave them at the end 
of the Term, the Leſſee aſſigns over his Term, the Queen alſo grants over the 
Revęrſion, the firſt Leſſee dies, and the Grantce of the Reverſion brings a Writ 
of Conant againſt his Exccutors z Jn which Caſe there were two Points. 


C this Caſe is) it will lie againſt the Executors of the Leſſee. 
As to the firſt Point it was agreed that it is a Covenant, foy being by In⸗ 
denture it bs the wozds of both Parties, and it is moze ſtrong being in the Atſigamene, 
Caſe of the Queen, 
Haughton ſaid, that 25 H. 8. Tit. Covenant. Covenant will lie againſt a 
Leſle after Aſſignment, but Debt lieth not fo2 Rent after the Lellee hath 
accepted the Aſſignee foz his Tenant, and therefoze it ſems that by the cr- 
pzeſs woꝛds of the Covenant that the Action lies. 
Doderidge Juſtice contra, foy between the Queen and the Leſſee there is 
zivity ok Contrac, and alſo of Eſtate, ſo that the Queen, her Veirs and 
| ans fo might have had an Action againſt the Leſſee oz his Crecutozs, up- 
on the pzivity of Contract and where the Lellee aſſigns over, the P2ivity of 
Contract remains, but the Pꝛivitp of Eſtate is gone to the Aſſignee, and 
now when the Queen grants over the Reverſion, the Pꝛivitp of Contract is 
utterly determined, whereby the Action of Covenant cannot be maintained 
againſt the firſt Leſlee, oz his Executozs, who are moze remote: to which 
Mountague Chief Juſtice agreed, ſee 2 H. 4 6. 6. H. 4.1. and Co. lib. 3. Wal- 
ker's Cale, and the Judgments there cited, Et adjournatur. 


The ſame Term in the ſame Court. 


Bennet ver ſuas Weſtbeck. 


T PE Caſe was thus: Tenant for life, Remainder for life, Reverſion in 


Fee, he in Remainder for lite gives his Deed of Demiſe (with the Aſſent of 


the firſt Tenant for life) upon the Land to a Stranger in the abſence of the Leſſor, 
and ſaid, that he ſurrendred to him in Reverſion: And it was ſaid, that this 
Surrender being without Deed was not god to him who was abſent, and to 
confirm it, the Caſe was put out of 27 H. 8. Where Mountague Chief Juſtice 
ſaid, that if a Feoffment be made to four, and Livery is made to one in the 
abſence of the other, but in name of all, if it be by Deed this fall enure to 
all; but if it be without Deed, then only to him to whom the Liverp was 
made: So here this Surrender doth not enure to him in the Reverſion, be⸗ 


ing abſent, 


. Whether theſe woꝛds, And the (aid Leſſce, his Exccutors, Adminittrators and Whether Co- 
ſſigns, ſhall from time to time, &c. make a Covenant, or no. 2. Whether (as venant lies 2. 


agalnſt the Ex- 
ecutor ot 4 
Leſſee alter 


But Non allocatur, fo; the ſole Point now in queſtion, was, whether he Whether Te. 
in Remainder foz life can ſurrender without Deed, and as to it this Rule wag nant for life in 
taken; viz. That that which cannot commence without Deed, cannot be gran- 
ted without Deed, as a Rent, Reverſion, Common, Ad vowſon, ct. as 19 H. 6. 
33. 14 Hl. 7. 3. 1 & 2 Phil. & Mar. 110. 22. Aſſ. Pl. 16. Eut in this Caſe 
this tok effect by Livery and not by Deed, and therefoze might be determined 


without Deed, 


Mountague and Haughton agreed that it might be ſurrcnd2ed without Deed, 
becaule it had its beginning without Deed, but it could not be granted over 


without Deed, 


Ez 


Doderidge 


Remainder 
may ſurrender 
without Deed, 


133 Thurman aig 
Cooper. 


Doderidge Juftice ſaid, that it could not be ſurrend2ed without Deed, but 
he ſaid, that Tenant in Peſſeſſion may, 02 Tenant foy life and he in Re- 
mainder together may ſurrender to him in the Reverſion, but this ſhall enure 
as two ſeveral Durrenders: firſt of him in Remainder tothe Tenant foz life, 
and then by the Tenant fo life to him in the Reverſion, | 

Crook Juſtice agreed with Doderidge, fo the Cſtate of him in Poſſeſſion 
is an Eſtoppel to the Durrender, ſo that it could not be lurrendzed without 
Decd, | | 


- — — — 
_ — — 


8 —— — open 


The ſame Term in the ſame Court. 


Thurman verſus Cooper. 


1 an Ejectionc firmæ bzought by John Thurman againſt William Cooper, 
upon the whole matter the Cale was thus: Lands were given to a Man and 
Woman (who afterwards inter- marry) and to their Heirs and Aſſigns, Mabendum 
to them and to the Heirs of their two Bodies engendred, the Remainder to them 
and the Survivor of them, with Warranty to them and their Heirs and Aſſigns for 
cver. And the Queſtion was what Eſtate this ſhall be 2 whether an Eſtate⸗ 
tail oꝛ Fee⸗ſimple: o2 a Fec-tail with a ſimple Expecant : And it was ſaid 
that this ſhall be an Eſtate⸗tail only, fo2 the Habendum qualifies the general 
wo2ds p2ecedent, and with this agrees Perkins 35. b. and Coke, lib. 8. 154. b. 
Altham's Caſe : But it was anſwered and eſolved by the whole Court, that 
this is a Fee-tail witha Fee⸗ſimple erpectant 3 and they obſerved thefe Rules, 

1, That every Deed ſhall be taken moſt ſtrong againſt him that made it. 

2, That every Deed ſhall be conſtrued accozding to the intent of the Ma- 
ker, ſo that all the parts may be effectual if they can ſtand together with the 
Rules of Law, 40 E. 3. 5. Percy faith, that it is a Feefimple, 21 H. 6.7. that 
it is an Eſtate⸗tail with a Fee-ſimple erpectant, Dyer 160. and Plowd. Para- 
more and Yardley's Cafe, the Law ſhall make an Ozder of wozds where 
there is no Der put by the Parties; and the wozds after the Remainder li- 
mited, are Jenendum de Capitalibus Dominis feodi, &c. and therefoze it ougvt 
to be a Fee⸗ſimple, foz if it were a Fee⸗tail, he ſhould Hold of the Donoz, as 
it is in Coke, lib. 6. Sir John Molin's Caſe, and other Boks: and although 
the Warranty cannot enlarge an Eſtate, yet this expꝛeſſes his intent to paſs 
a Fee⸗ſimple, and the Law ſhall make a Conſtruction that the Fee-tatl ſhall 
pꝛecede, upon which the Fee-ſimple ſhall be expectant, accozding to that which 
is befoze (aid, in Paramore and Yardley's Cale. 

Doderidge, If the Habendum had been to a Stranger, the Pzemiſſes had 
been but a Tail, as 7 H. 4. fo2 otherwiſe the Habendum ſhall be void: But if 
Land be given to one and his Yeirs (viz. in Tail) 02 if the ſaid Donee die 
without Iſlue of his Bodp, this had been but an Eſtate⸗tail only, becauſe it 


immediately checks and confirms the Pzemiſſes, to which Haughton agreed, 
Et adjournatur. 


The 
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Powel's Sir Baptiſt Hickes's Caſe 
Caſe. F 7 
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in the Star Chamber. 
The ſame Term in the ſame Court. 
Powel's Caſe. 
Words, 


Owcl an utter Bariſter of the Temple, and alſo Town⸗Clark of Plimouth, 
P bꝛought an Action upon the Caſe againſt foz theſe wozds; The Deſen- 
dant ſuppoſing that the Plaintiff had wronged him in the Court of Plimouth, ſaid 
that he was a Puritan Knave, a preciſe Knave, a bribing Knave.a corrupted Knave, 
and that he would make him anſwer for that which he had done in another place: 
And after Uerdict foz che Plaintiff, it was now moved, in Arreſt of Judg- 
ment that the woꝛds were not Actionable, becauſe he doth not ſcanvalize him 
in his P2ofeſſion by which he acquires his Living. 

And Mountague Chief Juſtice ſaid, that this wozd Bzibing doth not im⸗ 
pozt that he tok a Bzibe, and therefoze this wozd and all other wozds, but 
(tozrupted Knave) are idle, but theſe wozds impeacheth him in his Office, 
fo2 it hath reference to that, and therefoze is Actionable, and Judgment was 


given accozdingly. 
Bae 


The ſame Term in the ſame Court. 0 
Sir Baptiſt Hickes's Caſe in the Star- Chamber. 


? 


N JR Baptiſt Hickes having done divers pious and charitable Acts, to wit, 
had founded at Camden in Gloceſterſkire an Hoſpital foꝛ twelve po2, and 
impotent Pen and Women, and had made in the ſame Town a new Bell tu- 
nable to others, a new Pulpit, and adozned it with a Cuſhion and Cloth, and 
had beſtowed Coſt on the Deſſions-Youle in Middleſex, &c. one Auſtin Garret 
a Copy-holder of his Mannoz of Camden, out of pzivate Palice, had framed 
and wzit a malicious and invective Letter to him, in which in an gonical 
and deriding manner he ſaid, that the ſaid Dir Baptiſt had done thoſe chari- 
table Wozks, as the pzoud Phariſe, foz Uain-glozy and Oſtentation, and 
to have popiiſar Applauſe, and further in opprobꝛious manner taxed him with 
divers other unlawful Ads: And it was reſolved by the Court chat foz ſuch 
pꝛivate Letters an Action upon the Cale doth not lie at Common Law, foz 
he cannot pzove his Caſe, to wit, the publiſhing of it; but becauſe ic tends to 
the bzeach of the Peace it is puniſhable in this Court, and the rather in this 
Caſe, becauſe it tends to a publick W2ong, fo? if it ſhould be unpuniſhed, it 
would not only deter and diſcourage Dir Baptiſt from doing ſuch god Aas, 
but other Pen alſo who are well diſpoſed in ſuch Caſes; and therefoze (as 
the Arch-Biſhop oblerbed) this was a Wzong, 1. To Pietp, in reſpec of 
the Coſt beſtowed on the Church. 2. To Charity, in regard of the Yoſpi- 
tal. 3. Zo Juſtice, in conſideration of the Seſſions Voule ; and theſe things 


That he was 4 
uritan Knave, 
a preciſe Knave, 
« bribirg 
Nrave, 4 Core 
rypted NMave, 


Where a pri- 
vate Letter is 
pnniſhable as a 
Libel. 


were the moze commendable in Sir Baptiſt, becauſe he did them in his life 


time: Foz as Mountague Chief Juſtice obſerved, they who do ſuch Acts by 
their Mill, do ſhew that they have no Will to do them, fo2 they cannot kep 
their Gods anp longer. And he only tok a Diverſity where ſuch a Letter 
_ publick matter as thep did, oz p2zivate in which Caſe it is not pu- 
niſhable. 

But the Lo2d Coke ſaid, that it was the Opinion of the Judges in the Lozd 
Treaſurer's Caſe, when he was Attoznep, that ſuch a pzivate Letter was pu⸗ 
niſhable in this Court, and thereupon he had Jnſtructions to erhibit an Info2- 

T 2 mation, 
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Bernard Ja Brabin and 1 Fulcher verſus 
Beale. ; dum's Caſe. 3 Griffin. 


mation, but the Lozd Treaſurer Jacens in cxtremis was content to pardon 
him; and lo it was reſolved hetwen Wooton and Edwards: And Sir Francis 
Bacon Low Chancelloz ſaid, that the reaſon why ſuch a p2ivate Letter ſhall 
be puniſhed, is, becauſe that it in a manner enfozceth the Party to whom the 
Letter is directed to publiſh it by his Friends to have their Advice, and foz 
fcar that the other Party would publiſh it, lo that this Compulſary Publica- 
tion ſhall be d&med a Publication in the Delinquent 3 and in this Cafe the 


Party was fined at 5col. 


Words, 
That the Plain- 
tiff had two 
Eaſtards 35 
ycars fince, 


A Prohibition 
for a Seat in 
the Church, 


ſ 


i 


A Parſon co- 
venant that his 
Pariſhioners 
ſhall pay no 
Tithes, 


S - 


The ſame Term in the ſame Court. 
Bernard verſus Beale. 


AZ Action upon the Cale was bzought koz theſe wo2ds ; viz. That the 
Plaintiff had two Baſtards 36 years ago, upon the report whereof he was 


in danger to have been divorced : And it was reſolved that foz Defamation 
there was no Remedy but in the Spiritual Court, if he had no tempozal Loſs 
thereby, and therefoze it is not ſufficient to ground an Action to lap, that he 


was in danger to be divozced, but that he was De facto, divozced, oz that he 
was to have a Pzeſentment in Parriage, as it is in Anne Davics Cale, Coke, 
lib. 4. 


—ÜU— — — 


The ſame Term in the ſame Court. 
Brabin and Tradum's Caſe. 


*T* ÞE Cafe was, That the Church-Wardens of D. had uſed time out of 
T mind to difpoſe and order all the Seats of the Church, whereupon they diſ- 

ſed of a Scat to one, and the Ordinary granted the fame Scat to another and 
his Heirs, and excommunicated all others, who afterwards ſhould fit in the Seat, 
and a Prohibition was prayed and granted, for this Grant of a Seat to one and his 
Heirs is not good, for the Seat doth not belong to the Perſon, but tg 8 Houſe, 
for otherwiſe when the Perſon goes out of the Town to dwcll in another place, 
yet he ſhall retain the Seat, which is no reaſon, and alſo it is no reaſonto excom- 
municate all others that ſhould fit there, for ſuch great Puniſhments ſhould not be 
impoſed upon ſuch ſmall Offenders, an Excommunication being Traditio Dias 
bolica, 


The ſame Term in the ſame Court. 
Fulcher verſus Griffin. 


7% Parſon of D. covenanted with one of his Pariſhioners that he ſhould 
pay no Tithes, foz which the Pariſhioner covenanted to pay tothe Par⸗ 
ſon an Annual Sum of Boney, and afterwards the Tithes not being paid, 
the Parſon ſued him in the Court Chriſtian, and the other pzayed a Pzohibi- 
tion : And it was agreed that if no Jntereſt of Tithes paſs, but a bare Co- 
venant, then che Party whois ſued foz the Tithes hath no Remedy but a Watt 
of Covenant: Aud the better Opinion of the Court in chis Caſe was, that 
this was a bare Covenant, and that no Intereſt in the Tithes paſs, 


The 


— 


The Earl of _—_— 141 


bcrland's Caſe, 


The Cuſtody of a Copy-holder that was a Lunatick, was committed to 1. S. 57s Caſe 
and foz Treſpaſs done upon his Land, it was demanded of the Court in whoſe in econ. 
name J. S. ſhould bzing the Acton, and their Opinion was, that ic ſhould ve 
in the name of the Lunatick. 


— — 


— 


Irin. 15 Zac. In the [King's Bench. 
The Ear! of Northumberland's Caſe. 


YE Carl of Northumberland being ſeiſed of the Pannoz of Tiuttleworth, 
in which he hada Leet to be holden twice a year, to wit, within a month 
after Eaſter, and a month after Michaclmas, and Henry Devell being a Free⸗ 
holder of the laid Yanno? erected a new Dove-coat at Helton within the Pꝛe⸗ 
cinc of the laid Let, which was pzeſented at the Leet for a common Nuſance. 
foz which Devell was amerced 40s. and was commanded to remove it upon 
pain of 101. fo2 the whicha Diſtzels was taken by Henry Sanders and others, 
as Bailiffs to the (aid Carl, whereupon Devell bought a Replevin, and they 
made Avow2y and juſtified as Bapliffs, and pzeſcribed that they uſed to make 
By⸗ laws to redzeſs common Nuſances, and alſo pzeſcribed in the Diſtreſs. 
And the Point in queſtion was, whether the new erecing of a Dove-coat by whether the 
a Fre-holder were acommon Nuſance, and punifhable in the Let: And it crecting of a 
was reſolved by the whole Court upon great deliberation, viz, Mountague Dove. coat be 
Chief Juſtice, Crook, Doderidge and Haughton Juſtices, that it was not a aeg Nu- 
common Nulance, either puniſhable oz inquirable in a Leet, and by Haugh- a 
ton a Man hath Jus proprictatis & privilegii in the Doves. 1. Pꝛopꝛiety in 
reſpec of the place, as 22 H. 6. 39. Treſpaſs lies fo2 taking a Goſhawk in 
reſpect of the place, as 3 H. 6. 55. Foz Vares, and Spencer's Caſe in Dycr, 
and ſo of other things which are Ferz Naturz. And if a Der goes out of a 
Park, albeit it be in the King's Cale, pet it is lawful fo2 the Owner of the 
Soil to take it, ik it be in the place where the Deer hath Chaſe and Rechaſe : 
And by the Regiſter of Fitzherbert it appears that Zreſpaſs lies Quare colum- 
bare fregit, & Columbas cepit : Eut 16 E. 4.7. Treſpaſs doth not lie fo; kil- 
ling of Doves, but there is a Quzre of an Action upon the Caſe, and becauſe 
the Doves do no Treſpaſs, neither is there any Kemedy foz the killing of 
them, therekoze they are no common Nulance 3 foz by Brook, 34 H.6. Brook's 
Action upon the Cale, the common Cuſtom is the Common Law. and there is 
no Authozity againſt it, but Coke, lib.5.104. Boulſton's Cale which is only on 
the bye, and is not agreing with the Reaſon of the Pzincipal, and this con⸗ 
firms my Opinion, Quod tuit conceſſum per totam Curiam, foz there the pzin- 
cipal Caſe was that a Pan made Conp burrows, and the Conies ſtraped into 
his Neighbour's G2ounds, and adjudged that it was not Actionable ; but ic 
was lawful foz any Pan to kill them upon his own G2ound 3 lo here, &. 
Doderidge, It may be an Hurt tothe Commonwealth, but not a publick 
Nuſance, toy that ought to be immediate oz general. 
1. Immediate it cannot be, fo2 the erecting of a Dove-coat cannot in it ſelf 
be a Nuſance, 
2, It is not general but particular to the Neighbouring Inhabitants : And 
it hath been allowed of all ſides, that a Pan may have a Dove-coat by P2e- 
ſcriptton, which could not be ik it were a Nuſance 3 to which Mountague agreed ; 
And it is lawful fo; any Man to kill the Doves upon his own Land, but they 
mult beware that they do it not againſt any Statute, foz Doves are pꝛelerved 
by many Statutes, as by the Statute of Wales, made in the time of E. r. 
and the Statute of 18 E. 2. gives Directions that the killing of Doves ſhall 


- 


\ -> 
+ 


j 


* 1 17 
1 


: 
2 
RES 
F-4 
36 
1 
9 
7.7 
M f N 
* © 
" - 
74 
N C 
* 
8 
7 : 
7 & 
12 
8 
24 
4+ 0 
. 
{ . 
: 
7 4 
1 
4 
* 
5 
1 
" 
7 
8 
"+ 
DO 
7 
4+ 
* 2 
F * 
3 
19 
4 
3 
3 
. 
4 
4 
1 
. 
& 
4; 2 
0 LS 
* 
. ? 
% 1. 
der 
* 


* 
=. 2 4 4 
N 
* N 
T n 


IA2 Richard ſon verſns 
a Cabell. 5 


be pielented at the Lt: And the Statute of 18 Eliz. ozdains that Doves 
ſhall not be ſhot. i 5 

3. However the Replevin lies foz a fault in the pleading, foz the harm and 
nufance which the Doves do is laid to be Per totam patriam, whereas it ought 
to be within the Pꝛecinc of the Lt; to which Mountague agrid, 

Crook, a Pan hath Pzoperty in the Doves only by the Poſſeſſion, foz be⸗ 
ing at large, they are Nullius in bonis, and when they are in his Poſſeſſion, 
to wit, in the Dove-coat, they do no harm to any: and it was lately ruled in 
this Court, that a Pan cannot lay Logs in the King's High⸗wap, although 
there be ſufficient Rom foz Paſſengers, becauſe it is a W2ong to have the 
Pigh-way ſtraitned; ſo here a Pzeſcription ſhould not be gwd if it were a Nu- 
ſance, foz it is all one to erect a great Dove-coat, oꝛ alittle one, foz a Nuſance 
Non recipit magis aut minus : Aud Bolſton's Caſe rather confirms than encreal⸗ 
eth my doubt, and ſo A agree with my Bzethzen. 

Mountague, a an hath Jus Duplex in Doves. 1. Jus proprietatis. 2. Jus 
— fo2 they fly to and again, and (as Bracton ſaith) have Animum re- 
vertendi, aud ſo have not other things which are Ferox naturz : And it is a 
god Argument that this matter was never queſtioned, fo2 it is without Qne⸗ 
ſtion. Littleton ſaith in the Caſe of Diſparagement, 21 E. 3. 4. They of the 
Leet ought to enquire of ſuch things as have been enquirable, yet the exceſs 
thereof is reſtrainable by the Juſtices of Alliſe. 

Exceſs of A Pzecipe lies of a Dove-coat, as appears by the Uerſe, Mich. Col. and 

Dove-Coats Dower and Partition lies thereof, which ſhews it to be lawful, and by the 

ge bY Bok of 17 E. 4. 7. It ſeems that it is not lawful to take Doves : And as a 

aſſiſe. Man cannot pzeſcribe to do a Nuſance, ſo the King cannot licence one to do it: 
And therefoze I agree that Judgment ſhall be given foz the Dove⸗coat. 


The ſame Term in the ſame Court. 
Richardſon verſs Cabell. 


Ichardſon, being a Parſon, libelled againſt Cabell in the Spiritual Court 

fo Tithes, becauſe the ſaid Cabell being an Jnn-keper, ton all the 

benefit of his Paſture by putting in Gueſt Yozles into his Paſture, where- 

upon Cabell pꝛaped a Pzohibition, and it was not granted, foz it is Tithable 

Where Tithes in this Caſe : But if Cabell had taken a Crop of Yay, and afterwards he had 
2 A put Buelt Yoles into the Paſture, in chat Caſe it had not been Tithable, foz 


Gueſt Horſes, Aonrtog Tithe befoze, and thereby it ſhould ſem that ſome Crop is not 
| , 8 


Southern verſus 


143 
How. 


The ſame Term in the ſame Court. 


Southern verſus How. 


RY Southern Plaintiff in an Action upon the Caſe againſt Robert How, 

ſhews foz his Caſe, That the Defendant being a Gold-\mith in Lon- 

don, and having counterfeit Jewels, knowing them to be counterfeit, lent 

William Saldock his @crvant with them to the Plaintiff, being a Perchant 

in Barbary, to uſe him foz the Sale of the Jewels to the King of Barbary, and 

the Plaintiff thereupon ſold them to the King of Barbary foz Sco l. and Sal- 

dock having received the laid Ponep, went from thence ; And the Jewels be⸗ 

ing afterwards diſcovered to be counterfeit, the Plaintiff was taken and en⸗ 

fozced by Impꝛiſonment to make Reſtitution of the Boney to the ſaid Bing. 

Eut it was ſaid by rhe Court, that the Uervict did not pꝛove the Caſe, foz it 

was found that the Defendant did not command his Servant to make uſe of 

the Plaintiff, noz to ſell to the King, but generally to any : And that the 

Jewels were of ſome wozth, 1cil. 801. And it was agreed at the Bar, by Da- Where a B12. 
venport, that in this Caſe the Action well lies, foz the Paſter ſhall anſwer foz ſter (hal! "gp 3 
his Servant, Dyer 151. the Loy North's Cale, 5 E. 4, 1. the Sheriff ſhall jj. . 
ve amerced fo2 the ill Re. urn of his Lailiff : And if J command mp Servant add where nor. 
to kill one, who commands another, in this Caſe his Paſter ſhall not be pu- 

niſhed, but in Treſpaſs all are P2incipals, and 2 H. 4. 18. If a Servant burns 

his Paſter's Youſe, whereby another Boule is burnt, there the Baſter ſhall 

anſwer foz it, fo2 14 H. 8.31. b. an Action upon the Caſe lies where there is 

no other Action pꝛovided foz ſuch a thing, fo that an Action well lies in this 

Caſe, and ſee Doctor and Student 137. in what Caſe the Paſter ſhall anſwer 

fo2 his Servant. 

Coventry Dolicitoz, to the contrary, fo; it was lawful fo2 the Plaintiff to 
command his Servant to ſell them, koz it was found by the Ucrdict that che 
Jewels were of ſome wozeh and value, and he did not command him to ſell 
them foz moze than they were wozth, and 9 H. 6. 53. b. If the Baſter ſend 
his Servant into a Fare, oz Parket, to merchandize foz him, the Paſter 
ſhall not be puniſhed foz his fault. And in this Caſe the Command was not to 
deal with the Plaintiff, oz to ſell to any one in particular, and ſoz it ſee 9 H. 
6. afozeſaid: and if the Servant will exceed the lawful Command of his Pa- 
ſter, the Maſter ſhall not be puniſhed therefoze, but if the Command be un- 
lawful it is otherwiſc. 11 E. 4.6, A Pan lells Cloth of ſuch a length, which 
pꝛoves to be ſho2r of the length, an Anion lies not without a Warranty, ſo 
Fitz. N. B. 64. c. Foz Wine if it be warranted to be god, an Action lies if it be 
cozrupt. Ik mp Bealts*go into another Pan's Doll, an Acton lies againſt 
me, but if my Servant d2ive mp Beaſt into another Pan's Soil, I ſhall not 
be puniſhed, foz he doth this of his own wzong, without any ſuch Warrant 
from me, 13 H. 7. b. And ik when a Ban ſell a thing fo2 moꝛe than it is 
wo2th, an Action would lie foz it, we ſhould never have an end of Actions. 
And the Action doth not lie koz another reaſon, becauſe it doth not appear that 
the King of Barbary did lawfully impꝛiſon the Plaintiff, 26 H. 8. 3. If a Pan 
makes a Leaſe, and covenants that he ſhall not be diſturbed, if a Stranger di⸗ 
ſturb him, an Action lieth not againſt a Covenantor, ſo here, &c. foz it ſeems 
it was Ex regali poteſtate, and not in a lawful manner, and ſo he concluded 
that the Action will not lie, and ſo it was reſolved by the whole Court. 


Ss. ; 
Mountaguce 


144 Sir Henry = 
ham's Caſe. 


1 


Mountague Chief Cuſtice, the Plaintiff is no Party who ſhall have the 
Action but the King of Barbary. 2. The Uerdic is contrary to the Declara- 
tion, and Jewels are in value accozding to the Eſtimation, and therefoze 38 
Eliz. between Simſon and Sanders in the Star-chamber, it was reſolved that 
a Man ſhall not be puniſhed foꝛ Perjury upon the Ualuation of Jewels, 

Doderidge ſaid, that 22 Eliz. an Action upon the Caſe was bzought in the 
Common Pleas by a Clothicr, that whereas he had gained great Reputation 
foz his making of his Cloth, by reaſon whereof he had great Utterance to his 
great benefit and p2ofit, and that he uſed to ſet his Park to his Cloth, wheres 
by it ſhould be known to be his Cloth : And another Clothier perceiving it, 
uſed the lame Mark to his ill⸗ made Cloth on pur pole to deceive him, and it 
was reſolved that the Action did well lie. 


{ he ſame Term in the ſame Court. 


A Cortiorari Pon an Jndictment of Earretry befoze the Juſtices of Wales, a Certio- 
granted into rari was moved foz to remove it into this Court: And it was ſaid at 
Watts. the Bar that it had not been ſeen from the time of E. 1. that ſuch a Mzit had 


been granted in the like Caſe, and therefoze he collected, that it ought not to 
be granted: But it was reſolved by the Court, that a Certiorari ſhould be 
granted, in regard it is in the King's Caſe, and by Haughton Juſffice, nots 
withſtanding the Statute Quod communia placita non ſequantur Curiam noſtram 
yet it is plain that the King map ſue in what Court he will: And albeit this 
nit in ſuch a Caſe ought not to be granted in Caſe of a common Perſon, pet 
that is no reaſon but that it may be granted in the Caſe of the King, 


The ſame Term in the ſame Court. 


Sir Henry Glemham's Caſe. 


* a Quo warranto againſt Dir Henry Glemham foz uſing certain Liberties, 
to which Dir Henry pleaded in Bar, andthe King's Attozney replied, and 
ſo this matter reſtedthze pears, and then the King's Attoznep put in a new 
A Plea not to Replication, and joyned Jſſue upon other Points: and it was moved foz the 
be amended iti Defendant that he might put in a new Bar, in regard the Replication is al- 
WE * tered, and nothing was entred, but all remained in Paper: Andit was agreed 
of Partie by the Court that the King ſhall not be concluded but that he might put in his 
Replication at any time; And that the King cannot make a double Plea, foz 
the other Party ſhall anſwer firſt to one, and then to the other: And the Court 
would not allow Sir Henry to make a new Bar in this Caſe, without the Al⸗ 
ſent of the Attozney, who would by no means agree to it: And in Caſe of a 
common Perſon, this ſhall not be allowed without the Allent of Parties. 


In the ſame Term in the ſame Court. 


1* an Action of Trover and Converſion between one Nicholas 
ee 8 and William Ward, it was agreed that Tithe⸗Lamb and Moll was inclu⸗ 
dein all ded within ſmall Tithes: And Mountague laid, chat a Uicaridge endowed 
Tithes, might be appꝛopꝛiated but not to the Parſon, to which Haughton and Dode- 
ridge agreed, 31H, 6. Fitz. tit, Indicavit, is that ſuch a Uicaridge may be diſ- 
ſolved : 


Blaxton ver ſas 12 der ſus Sir Arthur. 145 
Heath. 5 Mannaring and others. 


ſolved : An Appicpplation may be by the King ſole where he is Patron, but 
there is no Bok that it might be by the Patron ſole. Grindon's Caſe in 
Plowden, and 17 E. 3. 39. An Appzopziation cannot be without the King's 
Licence. 


The ſame Term in the ſame Court. 
Blaxton verſus Heath. 


[* an Action of Debt by Blaxton againſt Heath, the Caſe was this. A Man 

poſſeſſed of a Term for twenty years, in Right of his Wife, made a Leaſe for 
ten years, rendring Rent to him, his Executors and Aſſigns, and dicd. Ard the 
Quettion was whether the Wife (hall have the Rent after his death, or his Excca- 
tors; and it was argued, that the Wife ſhould not have it, becauſc (he was in by a 
Title Paramount; as if there be two Joynt-Tenants for life, the one males a Leaſe 
for years rendring Rent, and dies, the other ſhall not have the Rent, Dyer 167. 
and ſo of Joynt-Tenants in Fee, Coke, lib. 1. 96. and Perkins accordingly: 
To which Mountague Chief Juſtice agred, foz he ſaid, it was but an Extract 
of ten out of twenty, the Remainder continuing as befoze : And Redditus is 
Reventus, a turning again, but it is otherwiſe of a Condition, which is a new 
Creature, of which the Wife ſhall take no advantage, 

Crook Juſtice, this is a ſpecial Reſervation, and therefoze the Crecuts; Hall 
have it, and not the Wife, foz ſhe comes in Paramount, as in the Caſe of 
Joynt-Tenants : Haughton agredthereunto, and ſaid, that the Rent ſhall be 
incident to him who hath the Reverſton under the Leſſoz, who is the Execu⸗ 
to: And Mountague demanded of Hobert Chief Juſtice of the Common Pleas, 
his Opinion in this Cale, who agreed that the Wife ſhould not have it. 


The ſame Term in the ſame Court. 


Dennis verſus Sir Arthur Mannaring, and others. 


]Z the great Caſe between Gabriel Dennis Plaintiff, in Treſpaſs againſt 

Dir Arthur Mannaring and Brimblecomb, and others, the Uerdic was found 

foz the Defendants : And now it was moved in Arreſt of Judgment foz the 4 Verdict is 
Plaintiff, becauſe no Bail was encred foꝛ Brimblecomb one of the Defendants, Seen & * 
fo every Defendant is ſuppoſed in Cultodia Mareſcalli, and in this Caſe the Bail cnired, 
Venire facias is awarded to try the Jſſue betwen the Plaintiff and Defen- not good. 
dants, where one of the Defendants is no Party in Court: And Serjeant 

More put the Caſe of the Loꝛd Chandoys and Sculler, and other Defendants, 

where the Judgment in ſuch a Caſe was reſolved to be crroneous. 


Mountague, Ne ought Diſcernere per legem quid fit juſtum, and here Brim- 
blecomb being no Party in Court, no Uerdict could be given. 


| Doderidge, J have ſecn in this Court, where upon a Wit of Erroz bought 
in ſuch a Cale, we have compelled him to put in his Bail, becauſe he ſhould 
| U not 
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146 Hide e Talbot verſus Sir 
Whiltler. Walter Lacen. 


not take advantage of his own wzong and folly : But betauſe chat Here no 
fraud appeared to be in the Plaintiff, he chall not be bound to ſtand to the 
Uerdict : Haughton agred, but Crook ſemed to the contraty: Eut it was 
agreed, that if Brimblecomb had appeared at the Suit of any other, che lame 
Term, it had been ſufficient : And theſe Boks were cited to be in the Point, 
32 H. 6. 2. 8 E. 4.5. 21 Hl. 6.10. 


— — 


The ſame Term in the ſame Court. 
Hide ver/us Whiſtler. 


Exception of WIIliam Hide made a Ecaſe foz years of certain Lands to Whiſtler, except- 
all Wood, Un- ing to the Leſſo? all his Md and Under-wod, Coppices and Yedge- 
der- wood, rows; and in a Replevin the queſtion was, whether the Soil ſhall paſs there⸗ 
Coppicesand hy; foz the Leſſee put His Beaſts into a Coppice, and the Leſſoz diſtrained 
Hedge-rous. them, whereupon, &c. And the wozds of the Exception were further, ſtanding, 
growing, and being in and upon the Pꝛemilles: And the &eſſee covenanted 
to make Fences, but if the Leſſoz made new Coppices, that the Lefſee ſhould 
A Coppice, not make Fences about them, And it was ſaid, that a Coppice ſignifies a 
what its partel of Land fenced foz the ſafegard of poung Trees. And it was ſaid foz 
the Plaintiff, that Pzemiſſes are Pre dirtiſſa, and by theſe wozds, growing, 
and being in the Premiſſes, it ſhall be intended that the Soil did not paſs, foz 
it is pꝛe⸗demiled: But it was reſolved, that the Doil it ſelf was ercepted by 
the Exception of the Mad and Coppice, 14 H. 8. 1. The Biſhop of London's 
Caſe, Coke, lib. 5. Ives's Caſe, and lib. 11. Lyford's Caſe : And by the re⸗ 
ſerving of a Coppice the Soil it ſelf is reſerved; foz by Mountague, that which 
is reſerved is not demiled, and ſo the Diſtreſs well taken. Crook agreed, and 
he laid the difference was god between Mod and Trees, foz by the excepting 
of Mcd, the Soil it ſelf is excepted, otherwiſe of Trees: Haughton agreed 
that the Soil it ſelf is excepted in this Caſe, and lo it was adjudged, 


The ſame Term in the ſame Court. 
Talbot verſus Sir Walter Lacen. 


covenant to 1 a zit of Covenant bzought by Margaret Talbot againſt Sir Walter 

leave the Pre- 1 Lacen, upon a Leaſe made by the Plaintiff to the Defendant, of a Park, 

3 N &c. fo? five years, if ſhe ſhould live ſo long, in which the Leſſee covenants foz 

end of the bim, his Crecutozs and Aſſigns, to keep the P2zemiſſes in god Reparations, 

Term. and ſo to leave them at the end of the Term, and alſo to deliver to the Plain⸗ 
tiff (upon notice given) four Bucks, and four Does in ſeaſon, during thelife 
of the Plaintif, in every of the ſaid years ; And after the expiration of the 
afozeſaid Term of five pears ſhe bzought a Wait of Covenant, and aſſignedthe 
Beach, becauſe that in the end of the Term he committed Waſte, and be⸗ 
cauſe that after the end ofthe Term the Dekendant reluled to deliver the Deer; 
And albeit the wozds of the delivery of the Deer are, during the life of the 
Plaintiff, pet they are alſo every of the afozeſaid years, and therefoze it was 
reſolved chat ſhe ſhall not have them during her life in this Caſe, 


And 


Havergall and 
Hare's Caſe. 1 
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And foz the other Point it was objected, that in Fine termini, was incertain, 
foz it map extend after the Term, but Ad tinem texmini had been ſufficient, 
Old Book of Entries, 169. foꝛ when he covenants that at the end of the Term, 
he would leave the Pꝛemiſſes in Reparations, and Ad finem cermini, he did 
waſte, this ought of neceſſity to be intended a Bzeach of the Covenant, and 
therefoze it was adjudged that the Ac ion of Covenant well lies. 


— — —— 
— 


Mich. 16 Jac. In the King's Bench. 
Havergall and Hare: Caſe, . .- Is (l- 


]* this Caſe (which li befoze, fol. 1. b.) four Points were obſerved. 

1. Whether Fiſher the Aſſignee of the Rent were ſuch a Perſon who ſhall 
take benefit of che Entry ? | 

2. When 101. is only in Arrear, whether the Rent of 20 l. all be ſaid 
in Arrear ? 

3. Whether theſe Advantages which were firſt granted with the Kent map 
be granted over 

4. When the Uſe ſhall riſe, whether upon the firſt Indenture of the Gzanc 
of the Rent, oz afterwards 2 Foz the Caſe was, that the G2zantee of the Renc 
of 20 l. covenanted by the ſame Indenture, that if the ſaid Rent of 201. were 
in Arrcar foz the ſpace of twenty days after any day of Payment, that the 
Gzante ſhall diſtrain, and if there be no ſufficient Diſtreſs upon the Land, oz 
if there be a Reſcous,Replevin, oz Pound-bzeach, that then it ſhall be lawful 
foz the Gꝛantee and his Yeirs to enter into the ſame Land, and to retain it 
until he be ſatisfied : And the laid Rent was granted, 9 Jac. it was Arrear, 
11 Jac. the Fine foꝛ the better Aſſurance of the Rent was levied 12 Jac. and 
13 Jac. the Diſtreſs was taken. | 

There were fou2 Cauſes which give an Entry, and upon the Diſtreſs and 
Replevin-b2zought the Aſſignee enters. As to the thze firſt Points, it was 
reſolved by the whole Court, 

1. That Fiſker was ſuch an Aſſign e who ſhall take benefit of the Entry, 

2. When 10 l. is only Arrear, the Rent of 20 l. ſhall be ſaid Arrear, where- 
upon there ſhall be a Title of Entry. 

3. That theſe Advantages granted with the Rent may be granted over, 

And as to the fourth Point, it was holden by Mountague and Crook, that 
the Uſe riſeth upon the firſt Jndenture, and not upon the Entry after the Re- 
plevin bzought, although the words are, that then it ſhall be lawful foz the 
Gant and his Peirs to enter, whereby the Uſe is only awaked, as it is in 
the pzincipal Point in Shelley's Caſe, and although a Fine is afterwards le- 
vied, pet the Uſe ſhall be directed by the Oziginal Indenture, and therefoze 
6 Rich. 2, A Feoffment is made to two and their Yeirs, and afterwards a 
Fine is levied upon it foz further Aſſurance, to the ule of them and the Þeirs 
of one of them, pet it ſhall go to the uſe of both, foz it ſhall be reſpected accoꝛ⸗ 
ding to the oziginal Agreement, where there are divers Aſſurances foz the pers 
fecting of one and the ſame thing, 16 E. 3. tit. Age. A Daughter had a Seig⸗ 
niozp by deſcent, a Tenancy Elcheats, a Bon is bozn, he ſhall have the 
Land, ſe Sharoe's Caſe in 4 Mar. Dyer, and in Chudleigh's Caſe all loks to 
the oziginal Agreement, and therefoze Uariance of time ſhall not hinder the 
oziginal Agreement, as 33 Aſſ. the Servant intends to kill his Paſter, and 
afterwards the Paſter puts him cut of his Service, and then he kills him, 
this ſhall be Petty Treaſon in the @ervant, 28 H. 6. Two gze _ in a 

U 2 ond 
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Silveſter', 8 Godfrey avd 
Owen. 


Caſe. 


AAA — 


Bond at ſeveral times, and yt he ſhall declare againſt both, as upon the firſt 


Delivery, 11 H. 7. it is adjudged, that if a Deed be delivered by an Jufant, 
and afterwards it is again delivered when he comes of full Age: And ſer Mal- 
loric's Cafe, Finch's. Caſe, and Boraſton'g Caſe, Nunc & tunc & quando, are 
a demon ſtratiou of the time, and not of the matter, and ſo thepcoucluded that 
the Uſe ſhall rilt upon the firſt Indenture, and not upon the Finc 93 Reple- 
vin bzoucht ; but Dodcridge and Haughton Juſtices contra. 


Jrin. 17 Jac. In the Hing Bench. 


Stlveſter's Caſe. 


| | Silveſter pzomiſed to John B. that if he would marry his Daughter, 


Words. 
He 154 We) 
Varlet , and 


ſeeks to ſuppreſs 


bis Brother's 
ill, &c. 


that he would give with her a Childs part; and that at the time of his 


death he would give to her as much as to any ok his Childzen, excepting his 
eldeſt Son, and afterwards he made his Executozs and died: J. B. bꝛought an 
Action upon the Caſe againſt the Executozs upon this Pzomiſe, and ſhewey 
that the Erecutoz had not given him a Child's part, and that ſuch a younger 


Don of the Teſtatoz's had an 100 l. given him: And it was reſolved by the 
Court that the pzomiſe of a Childs part is altogether incertain, but being ſo 
much as any of his Childꝛen had, and then ſhewing that the younger Don had 
an 100 l. this was certain enongh, and thereupon Judgment was given foz 
the Plaintiff, 


TY =o 


— * — — 


Ihe ſame Term in the ſame Court. 
Godfrey and Owen. | 


6 Godfrey was Plaintiff in an Action upon the Caſe fo2 wozds 
4 againſt Owen Defendanf, and the woꝛds were theſe, to wit, He is a ve- 
ry Varlet, and ſecks to ſuppreſs his Brother's Will, he makes ſhew of Religion, 
but he is a very Hypocrite : And the wozds were ſpoken of a Merchant, to one 
who gave him much Credit in his Trade. | 

Mountague Chief Juſtice laid, that the wo2ds which are Actionable in ſuch 
a Caſe ought to touch the Plaintiff in his Pꝛofeſſion, which thele do not do, 
Et relata ad perſonam intelligi debent ſecundum conditionem perſonæ, fo in the 
ſupp2eſſing of his Bzother's Will the Caſe might be ſuch that he might well 
do it, foz perhaps there map be an after Will made; And foz calling him 
Ppyporrite lies not in the conuſance of the Common Law, foz GOD only 
can judge of the Heart of Pan, and therefoze theſe wozds do not touch the 
Plaintiff as he is a Perchant. 

Doderidge Juſtice, Wozds ought to tend ſome way to the Ruin of the Par- 
ty, oz otherwiſe they are not Actionable ; and Judgment was given, Quod 
querens nil capiat per billam. 
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Mich. 16 Jac. In the Star-Chamber. 
Sir John Bingley's Caſe. 


I Hir John Bioglcy's Caſe in the Star-chamber, it was reſolved by the 

two Chiek Juſtices, Mountague and Hobart, and agred by the Lon Veru- 

lam Lozwd Chancelloz, and Dir Edward Coke, that if an Infomation be cr- 

bibited there which begins with divers particular Pildemeanoꝛs, aud conclude 

in the general that, 1. The matter included in the general Charge ought to 

be Ejuſdem generis. 2, They ought to exced the Particulars expꝛeſled in 
number. 3. They ought not to be greater oz moze capital, whereupon Moun- 

tague cited the Statute which ſpeaks of Deans and other Spiritual Perſons, 

upon which it hath been reſolved that Biſhops are not within it, fo2 they are of 

an higher degree: and the pzincipal reaſon of theſe Rules was, becauſe that 

a Mau cannot poſſibly make a Defence, becanſe he knows not what ſhall be 
objected againſt him; and upon this Sir John Bingley was diſcharged at this 

time foz the moſt tranſcendeni Offence that was objected againſt him, to wit, 
concerning Captain Baugh, and other Pirates to whom the King of his G:ace 

and Bounty had given 2001. to make them Loyal Subjects, Eut Sir John 
Bingley, Colore officii, had defrauded them of almoſt all of it, foz the want 
whereof ſome of them died miſerably, and the reſt became Pirates again. But 

Dir John Bingley made many Pꝛoteſtations of his Innocence in this matter. An Officer of 

And it was holden alſo that one might be an Officer of his own Wzong, as his on 

there might be an Exetutoꝛ of his own Wzong : And this was Sir John Bin- Wrong. 


pley's Caſe foz ſomething in the Inkozmation, foz he committed Extoztion, 
Colore officii. 


The ſame Term in the Star-Chamber. 


HE Attornep⸗general put in an Jnfozmation againſt divers Dutch 
Perchants, foz buping and tranſpozting of many great ſums of Gold 
and Silver Bullion. 
And it was laid by the Court that divers Statutes had been made foꝛ redꝛeſs 
of this miſchiek, as the Statute of 5 R. 2. the Oflenders whereof ought to foꝛ⸗ 
feit all they may: and by another Statue in 17 E. 4. this Offence was made 
Felony to continue foz ſeven years : But the Court would not now puniſh To carry Gold 


them upon any Statute, fo; it was an Offence at Common Law, and there- 748 e gut 


f . , of the Realm, 
foze puniſhable in this Court, puniſhable at 


And Dir Edward Coke laid, that if anp be to be puniſhed upon a penal Sta⸗ Common Law. 
tute, it ought to be within two oz th: years at leaſt after the Offence com⸗ 
mitted, foz the Jnfozmer hath but a year to ſue, and the Bing two years foz 
the moſt part. 

The tatutes of 37 E. 3. and 5 E. 6. pꝛohibit the buying of Coin, and 
that it is ſo at the Common Law, fee 21 E. 3. 60. and Plowd. 215. and not 
only he that buys, but he that ſells alſo offend in it, foz it is a Pꝛerogative 
only belonging to the King, and it is his Coin, and none can put a Ualue 
upon it but himlelf, which is a Flower of his Crown. 

Hobart Chief Juſtice of the Common Pleas, as one ſhall be pyniſhed foz in- 
grolling any Commodity, a Fortiori, one ſhall be puniſhed foz ingrofſing and 
buying of a great quantity of Money, all other Commodities being thereby 


ingroſſed 
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Mander. Briggs. 

ingrolled, foz Ponep is the Piſtrels of Commerce: Pecunia eſt rerum omnium 
vendendarum menſura, Bracton 117. 18 E. 3. Hollinghead 109. 50 E. 3. Rot. 
pat. Memb. 7. And foꝛ Zranſpoztation, 17 E. 3. & 19 E. 3. Rot. Pat. 24. De 
monetis non tranſportandis, 19 R. 2. Rot. Pat. The Dutcheſs of 

obtained Licenſe to melt Coin to make Plate. And divers of the Defendants 
were within the King's general Pardon, but in as much as thep pleaded it 
in their Rejoynder, and not in their Anſwer (as it ought to be) the Court over⸗ 
ruled their Plea, ſo that they could have no advantage thereby. Tut in as 
much as they were Strangers, and not conulant of our Laws, and relied ons 
ly upon their Counſel, the Court had conſideratſon thereof in their Cenlure. 


I50 Serle 4 A7 5 King againſt 


— — 


Hillary, 17 Jac. In the King's Bench. 
Serle verſus Mander. 


Words, 58 brought an Action upon the Caſe againſt Mander foz theſe wozds, to 

I —_ you up- wit, I arreſt you upon Felony, and after Uerdic fo2 the Plaintiff, it was 

on Ft. moved in Arreſt of Judgment by Richardſon that the wozds were not Actio- 
nable, fo2 he doth not ſay, that the Plaintiff had committed Felony 3 But it 
was reſolved by the Court, and ſo adjudged that the Action lieth. 


The ſame Term in the ſame Court. 


Judgment a- A Judgment was obtained againſt one of the Servants of the Lozd Hay, 
| 3 Uiſcount Doncaſter, when he was Ambaſſadoz in Bohemia, and attenv- 
oo ta wich ing upon him there: And this matter being diſcloſed to the Court by the 
av Ambaſſador Council of the Defendant, they would not ſuffer the Plaintiff to have Execu⸗ 
reverſed, tion upon the ſad Judgment, but o2dered the Plaintiff to declare De novo, to 


which the Defendant ſhould p2eſently anſwer, 


Imparlance. Memorand. It was ſaid to be againſt the Courſe of the Court, to have an 
Imparlance befoze the Declaration entred, 


ꝙ—à˙᷑3ͤů 


The ſame Term in the ſame Court. 
The King againſt Briggs. 


a Quo Warranto was bzought by the King againſt Briggs, fo2 exerciſing of 
222 A certain Pꝛivileges, who juſtiſied by virtue of a Fozeſt granted co him: 
reſt, And by Bridgeman, this is the firſt Quo warranto which he knew that had been 
bzought againſt any Subject foz a Fozeſt, foz a @ubject cannot have a Fozeſt, 
but he map have a Chaſe, which peradventure map paſs under the name of a 
Fozeſt. And there are divers Jncidents to a Fozeſt which a Subjecn cannot 
nſe noz have; there ought to be a Juſtice of a Fozeſt which a Subject cannot 
have, and ſuch a Juſtice ought to be a Pan of great Dignity, 2. There ought 
to by Uerderozs who are Judges allo, and by 34 E. 1. Ordinatio Foreſtæ, 
onght to be by Wait, but a Subject cannot award a Mzit. Allo there are 
thꝛee Courts incident to a Fozeſt. 
I, A Court of Attachments which map be without Uerderozs, 
2, The Swainmote Court. 


3. The 


Sir William Webb ver/4s * 
| Patemoſter. je 8 AY 


3. The Juſtice-Deat, and this appeareth in 1 E. z. cap. 8. 21 E. 4. cap. ; 
Eut by the Statute of 27 Hl. 8. cap. 7. There are 5 other 8 
Fozeſt. 2. Admit that a Subject may have a Fdzeſt, yet it fails in chis Caſe 
becauſe he hath ſhewn the Eremplification and not the Letters Patents, and 
lee Coke, lib. 5. Pain's Cale, that neither an Exemplification, oz Conftat, are 
pleadable at Common Law, and Coke, lib, 10. Dꝛ. Leyfeild's Cale. 


TT TR nc 
— 


Ihe ſame Term in the ſame Court. 


Sir William Webb verſa Paternoſter. 


E Caſe was this Sir William Plummer licenſed Sir William Webb 
to lay his Hay upon the Land of the ſaid Sir William Plummer until he 

could conveniently fell it, and then Sir William Plummer did make a Leaſe 
of the Land to Paternoſter, who put in his Cattel, and they eat up the Hay: 
And it was two years between the Licenſe and the putting in of the Cattel, and 
yet Sir William Webb brought an Action of Treſpaſs againſt Paternoſter for 
this. by X 
Mountague Chief Juſtice : 1. This is an Jntereſt which chargeth the Land 
into whole ſover hands it comes, and Webb ſhall have a reaſonable and con- 
venient time to ſell his Yay. 2, The Leſſæ ought to give notice to Sir Wil⸗ Notice. 
liam Webbof the Leaſe befoze he ought to put in his Cattel ; to which Haugh- 
ton Juſtice agre&d in both Points: But Doderidge Juſtice ſaid, that Hir Wil- 
liam Webb had no certain time by his Licenſe, yer he concieved that he ought 
to have notice: But it was reſolved that the Plaintiff had a convenient time Convenlent 
(to wit, two years) fo2 the — his Yay, and therefoze Judgment dime. 
was given againſt him. But admit that there had not been a convenient time, 
vet the Court was of Opinion that the Plaintiff ought to have incloſed the 


Land at his peril, foz the pzeſervation of his Bay: And it was agred that a Alicenſe whe. 
Licenſe is countermandable, although it be concerning P2ofit oz Pleaſure, ther for profit 


unleſs there be a certain time in the Licenſe, as if J licenſe one to dig Clay or Pleaſure 
in my Land, this is revocable, and map be countermanded although it be in N man- 
point of Pꝛofit, which is a ſtronger Caſe than a Licenſe of Pleaſure, ſ& 12 

H. 7. The Dutcheſs of Suffolk's Caſe foz a Licenſe, t 


The ſame Term in the ſame Court. 


Error. 


8 Weſterman bought an Action upon the Caſe againſt Everſall, and had 
Sibi for Iſabel. 


Judgment: and in the Entry ok the Judgment ſhe was named Iſabel, x 
AM. and 3 Aſſ. A Fine was levied by Sibill, when her name was IGbel, and 
it was not god, foz it voth not appear to be the ſame Party; ſo in the Cale at 
the Bar: And foz this the Judgment was reverſed. 


In the ſame Term in the ſame Court. 


Ane as Crecutoz of bzought an Action upon the Caſe agAnſt Che- An tnfane 
ſer, becauſe the Defendant made Requeſt to the ZTeſfatoz of the Plaintiff chargeable for 
to buy fo him certain Silk Stufls foz Apparel, and to make him a Cloak, _ y Af. 
the Defendant pleaded that he was within Age, and George Crook laid, that * 
the Defendant ſhould not be charged, becauſe it is not ſhewn that che Appa- 
rel was foz the Infant himſelf, but he was over-ruled in this, foz it is _ 
| ciently 
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Gilbert de Hopton's 2- 
wat _ a 8 | 


ciently expꝛeſled to be foꝛ him. And it was agred by the Court, that it oughe 
to be ſhewn that it was Pro neceſſario veſtitu, and it ought to be ſuitable to 
his Calling, and (as Doderidge ſaid) that there was a Cale adjudged in this 
Court between Stone and Withipole, that where Wichipole had taken of Stone 
certain Stuffs foz Apparel, being within Age, and afterwards he pzomiſed 
Payment if he would fozbear him ſome time, and the Aſſumpſit agjudged not 
god, becauſe he was not liable foz the Debt at firlt foz the reaſon afozeſaiv, 


— 
— — 


— 


Trin. 17 Jac. In the Common Bench. 
Gilbert de Hopton's Caſe. 


words. © A N Action upon the Caſe was bzought foz theſe wo2ds, viz. Thou art a 
Thou art a Thief Thief and haſt ſtolen my Furze : And after Uerdic fo; the Plainciff, it 
a haſt flolen was moved in Arreſt of Judgment, that theſe wozds were not Actionable : 
TOE But it was ſaid on the other ſide, that to ſay, thou art a Thief, is Actionable, 
and the ſubſequent wozds are in the Copulative, and enure as a confirmation 
of the pzecedent woꝛds: But if it had been foz, Thou haſt ſtolen my Furze, this 
had been an explanation of the pzecedent words, and therefoze in that Cale 
the Action would not have bern: And it was anſwered and reſolved by the 
Court that the wozd (and) in ſome Caſes ſhall be taken as the wozd (for) and 

fo it ſhall be in this Caſe, and therefoze adjudged that the Action lies. 


Mich. 2 2 Jac. In the Star- Chamber. 


Fines in the UW © Pen came Orc tenus into the Star⸗Chamber, foz ſtealing of the 
Star-Chamber King's Deer, and were fined an 100 |. apiece, and thzee years Impꝛi⸗ 
8 ſonment, unleſs it would pleaſe the King to releaſe them ſoner, and befoze 
8 thep ſhould be releaſed of their Jmpziſonment to be bound to their god Be⸗ 
haviour: And it was obſerved by the Attozney⸗ general that the Dffence was 

the greater, in regard that the King had but one Darling Pleaſure, and yet 

they would offend him in that: And it was ſaid by ſome of the Court that it 

was a great folly and madneſs in the Defendants to hazard themſelves in ſuch 

a manner foz a thing of ſo ſmall value as a Deer was. The Lo2dP2eſident 

ſaid, that Pr. Attozney was the beſt Keeper the King had of his Parks, in 

regard he bzings the Dffenders into this Court to be puniſhed : The Lozd 

Keeper ſaid, that the Defendants in ſuch a Caſe being bzought Ore tenus are 

are not allowed to ſpeak by their Council, and yet theſe Pen have had their 

Council, but it was Peter's Counſellozs, meaning, their ſozrow and Contri- 


tion at the Bar, which much moved him, ſo that if his Uote might pzevail 
he would ſet but 201. Fine upon them, 


The ſame Term in the ſame Court. 


5 T E Lo2d Morley and Sir Richard Mollineax being beyond Sea, their 

1 Follicitoz in their names exhibited a ſcandalous Bill in the Star-Cham- 
ber againſt the Biſhop of Chicheſter, and after their Return this continued ſo 
foz thyee pears, without any dilclaiming thereof by them, and now the mat- 


tet 


AMC 


Lewes verſus Bowyer verſus I 
Jeoffreys. ; 1 Rivet. * 


ter being queſtion, they ſaid that it was not done with their Pꝛivity: But 
becauſe they had not diſclaimed the Fa befoze, they were fined an 100 l. to 
the King, and an 100 l. to the Biſhop foz Damages, and the Bill was to be 
taken off che File. 


* — 


Ihe ſame Term in the ſame Court. 
Lewes Plaintiff verſus Jeoffreys, and others Defendants. 


- 
{£ 


HE Plaintiff's Bꝛother had been a Duitoz to a Woman, which matter 
- Pzoceeded to a Contract, and afterwards the Defendanc Jcoftreys happens 

ed to be a Duitoz to her alſo, whereupon (being Rivals) thep fell out, and the 
Plaintiff's Bꝛother called the Defendant Jackanapes, which was taken very 
ill by the Defendant (being a Juſtice of in the County of Worceſter, 
and the other being but a mean Pan in reſpec of him) ſo that he told him 
that if he would meet him on Yozſe-back he would fight wich him: afterwards 
one of the Dons of the Defendant went to the ſaid Bzother (being upon his 
own Land, and gave him a moztal Wound, whereupon a Friend on the be⸗ 
þalf of the Party wounded, came ta zhe Defendant (being a Juſtice of Peace) 
and bzought him a piece of his Skull, to the end that his Son ſhould be fozth- 
coming at the next Aſliſes, declaring to him the danger of death the Pan wag 
in: whereupon the Defendant tok a Recognizance of 101. of his Don and 
of his Sureties of 5 l. apiece to anſwer this at che next Aſſiſe ; And in the 
mean time the Party died of the laid Wound, and the Son did uot appear at 
the Alliles, aud the Judges of Aſſiſe fined the Defendant an 100 l. fog taking 
ſuch flender Security foz che Appearance of his Don, which was paid, and 
yet notwithſtanding the Defendanc was fined 2001. moze foz this Offence, A Challenge 
and alſo 200 l. fo; his Pildemeanoz in his Challenge, albcic the Defendant fined in the 
was of the Age of 63 years, and ſo it ſeems that he intended to fight with him, r Chamber. 
But he being a Juſtice of Peace (who is Conſervator pacis) he did againſt his 
Oath to do any thing which may tend to the h of che Peace. 

And foz the other matter it was ſaid by the » that the Defendant be⸗ 
ing Father to the Offender, it had been better foz him to have referred this 
matter to another Juſtice of Peace, oz at leaſt to have had the Alliſtance of 
_ - the Party being in ſuch great danger of death, his Son was 
not Bailable. | 


— 


Hill. 1 Car. In the King's Bench. 


Bowyer verſus Rivet. 


"VE Caſe was thus 3 Dit William Bowyer, 12 Jac.recovercd > Sir 
Thomas Rivet in an Action of Debt, Dir William made his Wife his 
Executrix and died, the Wife made Bowyer her Executoz and died, then Sir 
Thomas Rivet died, Bowyer b2ought a Scire facias to have Execution upon t 
Judgment again: Sir Thomas Rivet the younger, as Yeir Apparent to t 
Land to him deſcended from Sir Thomas Rivet, who pleaded Ricns per deſ- 
cent from Dir Thomas Rivet, and it was found that he had two Acres and an 
half of Land by deſcent 3 and it was pꝛaped by Goldſmith, that Judgment 
might be given againſt Sir Thomas Rivet generally, foz he ſaid, that os 
* alle 


154 


Bowyer verſus 
Ravet, 


Where a Debt 
is recorded 
upon Bond 
the Obligarion 
was cancelled. 


—— —— 


falſe Plea ſhall charge him and his own Lands, and cited Plowden 440. 
where in Debt again an Yeir, upon hits falſe Plea, his own Lands ſball 
become liable to the Debt, and Co. lib. 3. 11.b- Sir William Herbert's Cale, 
where the Caſe was upon a Scire facias againſt the Beit, as it is in this Cale. 

But on the other part it was argued by Richardſon the King's Serjeant, 
Banks, and all the Juſtices, that Execution ſhall be awarded in no other man- 
ner againſt the Heir than it ſhould be againſt his Anceſtoz, oz other Purcha- 
ſoz, to wit, of a Poyety of that which he had by Deſcent, foz as muchas in 
this Caſe he cannot be to this purpoſe charged as Meir, but he ought to be 
charged as Ter-tenant and as a Purchafoz, anda Purchaſoz ſhall never hurt 
bimſelf but his falſe Plea, 

And Banks argued, that the Yeir in this Caſe is charged as a Purchaſoz, 
and the falſe Plea of a Purchaſoz ſhall never charge himſelf, 33 E. 3. Fitz. 
Execution, 162 and 6 E. 3. 15. and that in this Cale he is charged as Ter⸗ 
tenant appears by the renſons! “! ??. 

1. Debt will not lit againſt an Heir, but where he is bound as Yeir, but 
in this Caſe Execution is to be ſued aftainſt him as another Ter-tenant, Dyer 
271. II E. 3. 15. and in 27 H. 6. Execution 135. and Co. lib. 3. 12. b. That 
in Judgment upon Debt 02 Recognizance the Heir is charged and Etecution 
ſhall be ſued againſt him as Ter-tenant, | | | | 

2, There is not any lien as Heir, foz- the Judgment doch not mention the 
Th and'therefoze he cannot be charged unleſs he be expzeſlp bound, and in 
the Reco2d of the Recovery, it doth not appear that the fitſt lien ſhall bind the 
Meir, foz he declares that he Sound himſelf, and not that he bound himlelf 
and his Yeirs. 

3. If the Heir were bound in the Obligation fo that he were once bound as 
Meir, pet the 4 determines the Specialty, lo that now he is not 
bound, and in the Judgment the Beir is not mentioned, as in 10 H. 4. 21. 
24. If an Abbot contract to the uſe of the Pouſe without conſent of the Co- 
vent, this ſhall bind ik he dies, but if he takes an Obligation of the Abbot and 
then he dies, this ſhall not bind the Youſe, foz the Contract is determined by 
the Obligation, and this is the reaſon that in the time of E. 3. in a Recovery 
upon Debt the Obligation was cancelled. | ; 

4. Mere he cannot be charged as Beir, fo2 it appeareth by the Recozd that 
his Father is living, foz it is bzought againſt him as Meir Apparent, which 
he cannot be but during che life of his Father. 

And as to the Dbjection, that in this Caſe he ſhall have his Age, and there- 
foze ſhall be charged as Yeir, Non (cquitur, foz if Execution be ſued againſt 
the Heir of a Purchaſo2, he ſhall have his Age, and yet he is not Beit, nei⸗ 
ther can be charged as Heir to the Conuloꝛ: But becauſe it is a Rule in Law, 
that the Heir which hath by Deſcent ſhall not anſwer where his Inheritance 
may be charged during his Nonagc, 

Whitlock to the ſame intent, becauſe the Heir is not charged here as Yeir, 
but as Ter-tenant, whereby his falſe Plea ſhall not hurt him, with which 
Jones alſo agrerd, and ſaid, that he here conſidered the things. 

1. That the lien of the Anceſtoz binds the Yeir. 

2. — the Beir ſhall behave himſelf in pleading. 

3. Pur Point in queſtion. Foz the firſt: there are two things requiſite to 
bind one as Heir. 1. A lien expꝛels, foz if one bind himlclf, and not his 
Meir, this ſhall not bind his Heir in any Caſe, 2. A Deſcent of Inheritance, 
fo2 without this he ſhall not be bound by the Aa of his Anceſtoz, and he is 
bound no longer than Aflets deſcend,foz if he alien befoze the U2ic purchaſed 
the lien is gone. 2. Ye ought to behave 'himſelf truly and plead trulp, and 
confeſs the Aﬀecs deſcended to him, when Debt is bzought againſt him as Heir, 
otherwiſe his own Lands ſhall be charged with the Debt, as it is in Pepy's 
Caſe in Plow. Com. But where it is ſaid in Pepy's Caſe;that upon a Nihil dicit, 


0} 


Bowyer verſus | 178 
Rivet. > 10 


02 Non ſum informatus, &c. It the Judgment paſs upon them, that it ſhall 
be general, J am not of that Opinion, foz the common Experience of the 
Courts is, that ſuch a general Judgment ſhall not be given againſt the Heir; 
unleſs it be upon a falſe Plea pleaded, with which agres Lawſon's Caſe, 
Dyer 81, and Henningham's Caſe, Dyer 344. where the Jutgment paſſed by 
Nihil dicit, ſo that the ſaping in Plow. 440. a. that what way ſoever the Peir 
be condemned in Debt, ik he do not confeſs the Allets, 6c. that it ſhall be his 
pꝛoper Debt, is now taken foz Law. 

And J alſo hold, that if the Beit plead falfly, and there is found moze Aſ- where upon 2 
ſets, that pet it is in the Clectton of the Plaintif to charge him, and to take ſalſe Plea by an 
Exetution of the Aſſets only, oz to take an Elegit of all his Land, and he is Heir, the Plain. 
not bound to take an Elegit of all the Land in this Caſe, foz otherwiſe incons f ene ac. 
venience may ariſe : If the Heir hath an hundzed Acres by Deſcent, and two cs in Exccu- 
by Purchaſe, if upon the falſe Plea of the Peir the Plaintiff cannot have any tion or an Ele- 
other Execution but an Elegit of the Poyetp of his Lands, then he by this is et of all his 
pꝛejudiced, foz otherwiſe he might dave all che Aſſets in Execution, and ſo +24 
the Heir by this way ſtall take advantage of his falſe Plea. 3. Be held as 
Whitlock befoze, and fo; the ſame reaſon Doderidge Juſtice : How the Yeir 
ſhall be bound by the Act of his Father, is wozthy of Conſideration, upon 
which Prima facie the Boks lem to diſagree, but being well conſidered, accozd 
with excellent Harmony. J have conſidered this Caſe, it was moved at Reading 
Term, and becauſe my Notes are not here, J will ſpeak moze bziefly, and 
will conſider, 

1. Pow an Heir ſhall be charged upon the Obligation of his Father? and How an Heir 
as to that in Debt againſt an Beir, be is charged as Heir, ſo that at this dap ſhall be charg- 
it is taken as his pꝛoper Debt, whereby the W21it is in the Debet and Detinet, 4 — the e 
but in the Detinet only againſt Executozs: But in fozmer time from the 18th bis Pather. 
of E. 2. till 7 H. 4. if an Erecutoz had Aſſets, the Yeir was not chargeable, 
but in 7 H. 4. the Law changed in this Point, foz now it is accounted his 
own Debt, and Debt will lie againſt his Executo?, as it is ſaid in Plow. Com. 
and ſo againſt the Heirs of the Peir to many Generations, albcit of this Plow- 
den makes a doubt, and his Þlea that he had nothing at the dap cf the WMzit 
purchaſed, noz ever after, is god, fo; if he alien the Aſſets he is diſcharged of 
the Debt, in regard he is not to wait the Action of the Dblige., 

2. The Meir ſhall be charged upon the Recoguizance, not as Heir, but as Why an Heir 
Ter-tenant, foz he is not bound in che Recognizance, but only the Conuſoz i 9 <barge- 
grant that the Debt ſhall be levied of all his Lands and Tenements, but not ;ge- be hath 
againſt his Yeirs. And here he is not merly as Ter-tenant, foz he ſhall cold the Aſſers, 
not have Contribution againſt other Ter-tenants, but only againſt thoſe who 
are Yeirs as himſelf is, but to all other intents he is Ter⸗tenant, and ſo charg- 
ed, as 32 E. 3. and 27 H. 6. are. 

3. That upon a Judgment (as our Caſe is) the Heir ſhall be charged as 
Ter-tenant and not otherwiſe ; The Bak which hath been cited, viz. 33 E. 3. 

Execution 162. is erpzeſs in the point the bzoken years of Fitzherbert are 
obſcueely repozted, but by comparing of Caſes it will appear to be our Caſe 
expꝛeſip. 

4+ That albeit an Heir ſhall be charged upon the Obligation of his Anve⸗ 
ſtoz, where he is particularly bound, pet upon his falſe Plea no Execution 
ſhall be but upon the Aﬀets: So it ſems to me that in the pꝛincipal Cale the 
Judgment ſhall be ſpecial, and it ſ@ms to be a very plain Caſe, 

Crew Chief Juſtice agreed, aud in his Argument he affirmed what Jones 
ſaid, that a general Judgment ſhall not be given againſt the Peir, if he do 
not plead fallly that he hath no Aſſets, and not upon Nihil dicit : And ſo Ac 

ment was given that the Plaintiff hall have Execution of the Popety of the 
Lands deſcended to the Defendant ; and ſo note the diverſity of Debt againſt 
the Deir, and Scire facias againſt the Heir. 

X 2 Dickenſon 
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Greenhow. 


Hill. x Car. In the Hing Bench, Intr. Hill. 18. Jac. Rot. 189. 


Dickenſon verſus Greenhow. 


Nan Attachment upon a Prohibition, the Plaintiff declared that where 
Robert the laſt Abbot of Cokerſham tn Lancaſhire, was ſeiſed in Fee of 
thzee Acres of Land, parcel of his Monaſtery, and that the Abbot and his 
Com-monks, and all the P2edeceſſo2s of the Abbot were time out of mind of 
the Ozder and Rule of Przmonſtratenſes, and that the Ozder of Præmonſtra- 
tenſes, and all Ponks thereof, were time out of mind diſcharged of payment of 
Tythes foz their Lands and Tenements, Quamdiu manibus propriis aut ſum- 
ptubus excolebant. And that the ſaid Abbot and all his Pꝛedeceſſoꝛs time out 
of mind had holden the ſaid thz&e Acres diſcharged of payment of Tithes, 
Quamdiu, &c. and ſo held them until the diſſolution of the Bonaſterp, and 
ſhew the Surrender to H. 2. and the Dtatute of 31 H. 8. by fozce whereof H. 8. 
was leiſed, and held them diſcharged, and from him derive them to E. 6. and 
from E. 6. to Queen Mary, and from her to Queen Elizabeth, and from her in 
the 42d year of her Raign to Wagſtaff, and from him by mean Convepances to 
Dickenſon the Plaintiff, Quorum pretextu he was ſeiſed, and enjoyed them in 
Propria manurantia, and ſhew the Dtatute of 2 E. 6. cap. 15. whereby it is en⸗ 
acted that Tythes ſhall be payed as uſually they were, &c. Quorum pretextu, 
the Plaintiff held che three Acres diſcharged of Zythes, and that notwith⸗ 
ltanding, and againſt the P2ohibition, the Defendant did dzaw him into Plea 
fo2 them in Court⸗Chziſtian, aud the Judge thereof held Plea, and the Des 
fendant did there pꝛolecute him to the Diſinheriſon of the Crown: And upon 
this the Defendant demurred, and pꝛaped a Conſultation. And Dir John Davies 
the King's Serjeant argued foz the Defendant, that a Conſultation ſhould be 
granted, becauſe that his matter of diſcharge is double. 

1. His Pꝛivilege. 2. The Pzeſcription : and ik either of them will not 
help him, then he ought to be charged: Foz the Pꝛivilege, he tok it that the 
Præmonſtratenſes never had ſuch a pzivilege. It is a Maxim in Law, that all 
Perſons ought to pap Tythes, and all Lands ſhall be charged with them of 
common Night; but alſo there are divers Diſcharges of them and allowed by 
ottr Law (as is manifeſt by the Ozders ok Templers, Molpitalers and Ci- 
ſtertians, which Diſcharges our Law allows) and theſe are, 1. By P2eſcri- 
ption. 2. By real Compoſition. 3. By Pzivilege obtained, and chat by 
two ways, 

1, Cicher by the Bull of the Pope, foz he taking upon himſelf to be the 
great Diſpenſer and Steward of the Church, tok upon him to diſcharge them, 
but this (as it is holden by the Canon) he could not abſolutely do, but might 
divert them to a Clergy-man, 02 grant to another to hold them by way of Re- 
tainer, and this ought to be to a Clergy-man alſo. Oz, 

2. By a general Council, foz ſome D2ders were diſcharged by General 
Councils: So ſome obtained Pꝛivileges by the Pope's Eulls, which are his 
Patents, ſome by Councils which are his Statutes, and Decrixs were as 
Judgments, but pet none of them had ever any fozce in our Law, noz did 
bind us in England mote than voluncarily retained and app2oved by uſage 
and cuſtom, foz as it is ſaid in 11 H 4. the Pope cannot alter the Law of 
England, and this is evident, fo2 in all Caſes where the Eulls oz Conſtitu⸗ 
tions of the Pope croſs the Law of the Land, they have always been rejected; 
as foz inſtance, | 

1. Jn the Bulls which are of four ſozts. 

1. Ok Pꝛoviſton. 

2. Ok Citation. 


Dickenſon verſus 
Greenhow. 5 


1. 


3. Df Exemption. And 4. Df Excommunication. And as fo2 thoſe of 
Crcommunication, it appeareth that it was Zreaſon at Common Law, and 
that the Treaſurer did kneel to E. 2. fo2 one who bzought them in, and in the 
perpetual courſe of the Boks afterwards, they have always been dilallowed 
in Pleas. So his 1Zulls of Citation, befoze the Statute of Pꝛoviſton was 
an hainous Offence, and ſo are Bulls of Pꝛoviſion and Cremption. Fo? his 
Canons, where they were againſt the Law they were neglened. Jt appcar⸗ 
eth by the Canon, Quod nullus capiat bencficium a Laico, and pet notwith- 
ſtanding continued long after koz Benefices, and does yet foz Biſhop2icks, 
that the Clergy ſhall take them from the King and a Lay-hand : And alſo 
there is a Canon foz Exemption of Clarks out of tempozal Juriſdiction : but 
pet as Brian ſaith, 10 H. 7. 18. it was never obſerved here. Do that Canon 
ſaith, that the time of the Laps ſhall be accounted Per ſcptimanas, but our 
Law not regarding this, ſaith, that it ſhall be accounted Per menſcs in the 
Calender, as it is exp2eſly adjudged in 5 E. 3. Rot. 100. Rot. claul. in turri : 
And there is a great reaſon fo; it, as it is in 29 H. 3. memb. 5. in turri. It is 
not neceſſary foz Biſhops of England to go to general Councils; ſo as in 
Parliament thoſe that do not ſend Knights oz Burgeſſes ſhall not be bound by 
Statutes, And the Councils of Lyons, of Bigamis, &c. are expounded by 
Statutes how they ſhall be taken; ſo that if they have a Pꝛivilege (as in truth 
they have) by the Pope's Bulls, if it were not allowed in England, they are 
not of fozce to pꝛivilege them againſt the Common Law of the Land fo; pays 
ment of Tythes; but this was never here allowed. 

And now foz the P2eſcriptton this cannot help them, foz Bonks are not 
of Evangelical Pꝛieſthod, to wit, capable of Tpthes in the Pernancy, but 
meerly Lay-men,and then as the Siſhop of Winchetter's Caſe is, they cannot 
pꝛelcribe in non decimando 3 And Bede faith of them, that they are Mere laici, 
ſo that if their Pꝛivilege were allowed, the P2eſcription would not help them. 
The P2ivilege of Præmonſtratenſes was by the Council general of 
foz their Diſcharge, which denics that all Religious Perſons ſhould be dil⸗ 
charged of Zpthes of Lands in their own hands, Quamdiu, &c. But after- 
wards Adrian reſtrained it to the Templers, Yoſpitalers and Ciſtertians, 
omitting the Præmonſtratenſes; and the Decree of Adrian was received alſo, 
whereby the Law tok notice of the diſcharge of the ſaid thze Oꝛders. True 
it is, that the Præmonſtratenſes have a Bull of Pope Innocent the Third, of 
Diſcharge, and as large Liberties as the Ciſterttans, but they never put this 
in ure: And it lems, 1. That there were of them twenty nine Abbots and 
Abbies, and pet their P2ivilege is not mentioned in all the Boks as the Ci⸗ 
ſtertians is. 2. Thep complained to Gregory the Ninth, that they were not 
ſuffered to put it in ure, and notwithſkanding this Complaint and Command 
of the Pope to the Clergp to allow them this P2ivilege, yet 24 H. 3. Com- 
plaint was made againſt them in Parliament foz claiming this Pꝛivilege: 
Fut the Statute of 2 H. 4. cap. 4. put this out of doubt, foz this put the Ci- 
ſertians in a pzemunire, foz purchaſing and putting in Execution Bulls of 
Exemption of their Lands purchaſed afterwards. 

Now if the Præmonſtratenſes had the ſame pzivilege they ſhould not have 
bien omitted out of this Statute then comes the Dtatute of 7 H. 4. cap. 6. 
which terrifies all from putting in Execution Bulls of Cremption of their 
Lands not put in Exccution befoze, upon which it is not to be pꝛelumed that 

it was put in Execution afterwards. 


But admit that the Præmonſtratenſes had this pꝛivilege: J ſap, that the 
Plaintiff hath 1 ot applied this Pꝛivilege to himſelf, toz he hath not averred 
in fact that at the time, &c. Propriis manibus excolebat, nec ad firmam demit- 
tebat > And this He ought to have done if he would take advantage of the Pꝛi⸗ 
vilege, as in Dickenton's Cale, Novel lib. intr. 542. there it is aeg al⸗ 

edged 


* 


— — 
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ledged in the like Caſe, as ours is here, and where the ſame Privilege as 
here is claimed, Quod manibus propriis excolebat. 

True it is that it is ſaid here, that after the Feoffment to him made, he 
was ſeiſed Et gaviſus fuit in propria manuten. but he doth not ſay, that at the 
time of the Tithes due, gaviſus fuit, &c. as he onght expꝛellp to have done, 
as appeareth by other Caſes. 

If one pꝛelctibe to have Common in Arable Land when the Cozn is reapey, 
oz in Peadow where the Yay is carrieo away, and juſtifie by reaſon thereof 
he ought to aver that the Cozn oꝛ Yay was carried away when he put in his 
Cattel, otherwiſe he hath not applied the Pꝛelcription to himſelf, 

Do if one juſtifie foz Common Quandocunque averia ſua venerint, he ought to 
aver that his Cattel then went in the place where, &c. as 17 Aſſ. 7. Bo if 
the King pardon all but thoſe who adhere to M. he who pleads it ought to aver 
that he did not adhere to M. fs here the pzivilege is Quamdiu propriis mani- 
bus, &c. and therefoze at the time he ought to aver that he had it propriis ma- 
nibus, &c. 

Alſo where upon the Surrender to H. 8. and the Statute, they conclude 
that the Queen held it diſcharged, this cannot be, foz this ought to be in ſuch 
manner as the Abbot held it diſcharged, but this was quamdiu, &c. and the 
King cannot be bound to ſuch an unbeſeming Condition, and therefoze he ſhall 
hold it diſcharged : Like to the Cafe where the Abby hath the Pꝛelentation, 
aud another the Nomination, the Abby Surrender, he who hath the Nomi- 
nation ſhall have all, foz the King ſhall not p2eſent foz him, it being a thing 
undecent foz Mis Majeſty, and ſo he concluded foz the Defendant. 

Banks contra. 1. That it is a god canle of Pꝛohibition. 2. That it is 
well applied to us. 

1, That the P2der of Priemonſtratenfes is diſcharged of Tythes, that they 
had once this p2ivilege, hath ben allowed by the other Party, by the Tulls 
of the Pope, and that it was allowed and taken notice of, he pꝛoved by this 
that this Bull was confirmed by King John in the 24th year of his Reign, the 
Charter whereof he ſaid he had under Deal, and 22 E. 1. membran. 5, there 
were 26 Abbies of this Ozder, and the King tok them all into his Pꝛoteci⸗ 
on with their Immunities, and 22 R. 3. John de Gant having Jura Regalia 
in Lancaſhize (where the Abby is) confirmed to them this Bull, and allo this 
hath been divers times allowed and decreed to them in Court Chziſtian faz 
Duit of Tyt hes, as in the Cale of the Abby of Bigham which was of the fame 
Odder. 

And as to that which was objected, that if the Præmonſtratenſes had luch a 
pꝛivilege as the Diſtertians in 2 H. 4. that the like pꝛoviſton would have been 
againſt them. 

As to this J ankwer, that fuch a Pꝛoviſſon is not againſt the Templars 
noꝛ Yolpitalers, and pet they have ſuch a p2ivilege. 

2. It map be that they never enlarged their Pꝛivileges above their Giant, 
And fo the Dtacute of 7 H. 4. onr-Pztvilege was not then new, and it was 
afterwards allowed tn 22 R. 2. And alſo Jconceive, that if the Abby were 
diſcharged at the time of the Diſſolution, alt not De jure, pet this is a 
lufkicient Diſcharge within the Statute of 31 H. 8. as it is taken, Coke, lib. 
11. 14. 

2. J hold that they may here pꝛeltribe to be diſcharged of Tythes, becauſe 
they are Spiritual Perſons, and capable of Cure of Souls, and capable of 
Tythes in Pernancy, as if an Appzopziation be made to them. 

3+ It is not now to be argued, whether they have ſich a Privilege, fog. 

they have demurred; which is a Conkeſſton of all matters in Fatt, &c. 


4. If there be a matter whereupon the Pꝛohibition may be ir will 
ſerve, vide Dyer 170, 171. Co. ESE * * 


Any 


Wallington. 


And 5, The Pꝛivilege is well applied, becauſe it is hewn that they were 
once diſcharged. 3 

6. Me neevs not to ſhew how he is dilcharged, 22 E. 4. 4. 5 E. 4. 8. 20 E. 4. 
15. Allo the Diſcharges are temps dont, &c. and therefoze not pleadable; 
ſo he pzayed that the Pꝛohibition might ſtand, 
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Paſch. 1 Car. In the King's Bench. 


Bowry verſ#s Wallington. 


N Ote that in this Caſe upon the Statute of 50 E 3. 4. it was agz&@d by 
| the Court, that if there be a Suit in the Eccleſiaſtical Court, and a 
Pꝛohibition awarded, and afterwards Conſultation granted, that upon the 
lame Libel no | oppor ſhall be granted again, but if there be an Appeal 


in this Caſe, then a Pꝛohibition map be granted, but with thele differences. Where ſeveral 
1. Ik he who appeals p2ay the Pꝛohibition, there he ſball not have it; foz Prohibirions 


then Duits ſhall be deferred in infinitum, in the Eccleſiaſtical Courts. 

2, If the Pꝛohibition and Conſultation were upon the Body of the matter 
and the ſubſtance of it, foz otherwiſe he ſhall be put many times to try the 
ſame matter, which is full of vexation. And the Caſe was moved again, and 
argued bp Noy, which was thus. 

Wallington libelled in the Cccleflaftical Court againft Bowry foz Tythes 
of Mol and Lamb, and Bowry upon ſuggeſtion of a Modus decimandi obtain- 
ed a Pꝛohibition, and had an Attachment, and declared upon it, and are at 
Iſſue upon the Modus, which is found fo the Defendant, and Conſultation 
granced, whereupon Judgment was given in the Eccleſiaſtical Court againft 
Bowry, upon which Bowry appealed, and pzayed a new Pꝛohibition, and had 
it, and Noy moved foz a Conſultation, 1. Becauſe that a Pzohibicion and 
an Attachment upon it are but one Suit, foz the Contempt of the Party in 
bzinging his Suit in another Court, and tranflating this from the King's 
Court, and when it is once tried fo2 the Defendant, the ſame thing ſhall not 
be tried again. And as to the Statute of 50 E. 3. 4. upon the miſtake where- 
of the miſtake is raiſed, he confeſled that the pzinted Boks, and alſo in the 
Extract of the Parliament, one Roll remaining in the Tower is (the ſame 
Judge) but the Parliament-Roll ic ſelf, and che Petition is, Liceatque Judici 
Fccleſiaſtico five dioceſſ. eidem an hujuſmodi, and the Anſwer to the Petition 
is, one Conſultation granted ſufficeth in this Caſe : And the Parliamenc- 
Roll it ſelf was bzought into the Court and viewed, but he ſaid, chat if it 
were as it is in the pꝛinted Bok and Extrad, the ſame Judge ſhall not be in⸗ 
tended the ſame perſonal Judge, but the ſame Judge of Conuſance of the ſame 
Juriſdiction oz Cauſe, fo; otherwiſe, if another Commiſſarp be made, as the 
Biſhop map when he will, his Ducceſſoz map be newly pꝛohibited, and alſo 

one thing map be iutinitely tried, foz in many places the uit begins in che 
Arch-deacon's Court, and from him an Appeal may be bꝛought to the Biſhop. 


The 
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= The fame Termin the King's Bench. 


Pack verſus Methold is 6 Writ of Error. 


]* Mich. Term, 22 Jac. Methold bzought-an Aion upon the Caſe in the 
Common Pleas againft Pack, and declared that in conſideration that the 
Plaintiff would pay to Playtord 52 J. 14 8. to the uſe of the laid Pack. ſuch a 
dap, &c. Pack p2omiſed to deliver to him his Bond (in which he was bound to 
hi m in the ſaid lum) when he ſhould be thereunto requeſted: And ſhews that 
he had paid, &c. and the Defendant did not deliver to him the Pond, albeit 
che fame to do he was afterwards often times requeffed, and upon Non affump- 
{it ple aded, it was found oz the Plaintiff,” and now it was moved in Arreſt 
of Judgment, becauſe the Requeft is not Tx ſpecially, uoz the day noz plac 
thereof expꝛelled. But the Court, to wit, Hobart Chief Jufffice, Hutton an 
Harvey gave Judgment foz the Plaintiff, and pet they agreed, that if he had 
demurred upon the Declaration, it had not been god, and allo that if ic had 
been general, Licet ſæpius requiſit, it had not been god, in as much as it is 
; - + parcel ok the Pꝛomile, and therefoze ought to be laid ſybſtantially 3 viz. That 
Ait was after the pzomiſe and payment of the 52 l. but the time is ſupplied by 
theſe wozds Poſtea, and there is no defect but in the place, and (Poſtea) im⸗ 
plies that it was after the pꝛomile and payment, 
And Hobart ſaid, that afl the Points of the Declaration which have matter 
awd ſubſtante are god, only there wants the place where the Requeſt was made, 
which by the Illur is moved, and the Requeſt is here well notified to the Court, 
and the defect of the place is now helped by the Statute. | 
Hutton ſaid, that if the pꝛomiſe had been to pay ſo much upon Requeſt at 
Eaſter, thett' th dap ought to have been ſhewn, and (Poſtea) had not been ſuf- 
ſtcient; butHere the Poltca refers only to a thing whereby it is certain; any 
he laid, that upon this Iſſue ſuch a Requeſt ſhall be given in Evidente. 
Harvey ſaid, that the Reqtieft*.being here laid as it is, the Court map well 
give Judgnibtt%' And it ſermet to Hobart that ſuch a Requeſt cannot be given 
Where in an in Evidente where the Illue is upon an Aſſumpſit: And Judgment was given 
Action upon fqy, the Plafntiff; and afterwards a Mit of Erroz, Hill. 1 Car. was bꝛoug ht 
ee on in the King's. Bench, andthe Opinion of the Court was ſtrongly, that che 
: — ok Faun ought to have alledged the Requeſt kpecially and certainly in time 
queſt , and td place, becauſe it is traverfable and parcel of the Aſſumpfit, and not to be 
where not. dont but upon Requeſt. 1 
ſones Julttee temembzed divers Pzeſivents in the Point, and further day 
ws given to bzing in Pꝛefidents of eicher ſive, and two Pzeſidents were pꝛo⸗ 
diced artozding to the Opinion of this Court, Scil. Paſch. 30 Eliz. Rot. 364. 
Nen e and Eftgreen's Cafe, Trin. 16 Jac. Rot. 268. Wales Cale. 
But in Debt Licct ſæpius requiſit is fufficient, foz it is not materiak noꝛ 
w eh foz the bzinging of the Action of Debt (which ts a Precipe) is a 
Cufficient demand in it ſelf, and afterwards at another day the Court continu⸗ 
ed of the lame Opinion, and therefoze the Plaintiff in the firſt Action bzought 
a new Action, Quod nota, fo; albeit the Defendant had pleaded Non aſſumpfit, 
aud Iſſue was joyned upon it, pet this did not amend the evil laving of the 
Ucqueſt, accozding to the Pzeſidents abovelaid. 


Pi c. 


' Conſtable ver ſus Q Mitten verſus 
Clobery. 5 3 Faudrye. 
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Taſch. 2 Car. In the King's Bench, Intr. Hill. 1 Car. Rot. 135. 
Conſtable verſus Clobery. 


Jen Action of Covenant, the Queſtion was upon the Traverſe the 
1 Plaintiff declared upon the Jndenture of Covenant, and the Covenant 
was that a Ship ſhall go with the next fair Wind, and that the Perchant ſhall 
pap ſo much foz Fraight : the Defendant ſaith by way of Traverſe, that he 
did not go with the next Wind, and it was objecten by Stone of the Temple, 
of Council with the Plaintiff, that che Traverſe was not god, but he ought 
to have traverſed that the Ship did not goat all, foz that which is material 
ſhall be traverſed, and that the Ship did not go is the moſt material thing 
here, and this appeareth by 15 E. 4.2. where a Gift in Tail is traverſed, and 
not the death of the Tenant in Tail, 19 H. 8. 7. 36H.6. 16. 2 H. 5. 2. 2H. 
7. 12. and there are Caſes to this purpoſe, Co. lib. 7. 9. Ughtred's Caſe : If 
a Pan entitles himſelf to Land by an Eſtate which cometh by Conditiou, he 
ought to ſhew that the Condition is perfozmed : A Covenant againſt a Cove- 
nant will not make an Eſtoppel, but he ſhall bzing his Acton, 3 H. 6. 33. 
Where he ought to ſhewthat he went co Rome, becauſe it is a pzecedent Cons 
dition: The pꝛincipal Cale in Ughtred's Cafe pꝛove other, to wit, that which 
is material is alledgable : And the difference upon the Cale of 48 E. 3. 3. 4. 
Where A. Covenant with B. to reſerve him with thze Cſquires in France, 
and B. covenant fo2 to pay him 42 Parks, he may chule to covenant in gene⸗ 
ral oz ſpecial, as he will, foꝛ there was Covenant againſt Covenant, and here 
there is a Covenant of one part to go with the Ship, and on the other part 
to pay ſo much foz the Fraight, and ſo Covenant againſt Covenant. 

And it ſ&emed to Doderidge Juſtice, that the Traverſe is not god, foz the 
Traverſe here is by permiſliou of God. 4h Boch 

And foz another thing where Perchants covenant to pay joyntly and ſeve⸗ 
rallp, accozding to the quantity of the Wares, there an Aion of Covenant 
map be bꝛought againſt one alone, foz the Dev is ſeveral. + \ 

And by Crew Chief Juſtice, it cannot be a god Traverſe, foz a Circums 
ſtance cannot be traverſed, foz Wind is alterable, and a thing material is 
only traverſable, and here the Covenant is ſeveral foz their ſeveral Fraights, 
and it may be that others have paid him. 

Jones Juſtice, the Traverſe is not god; and foz the other matter he cited 
Matthewſon's Caſe, Co. lib. 5. 22. Where upon a Charter-party if one Seal 
be bꝛoken all is gone. Af thee are bound jopntly, and an Action is bzought 
againſt one, and it appeareth that others have ſealed, the Mit ſhall abate : 
But in this Caſe an Acion lies againſt him alone, although the other be 
named in the Indenture. | 


The ſame Term in the ſame Court, Int. Hil. 2 2 Jac.Rot.101 9. 


Mitten verſes Faudrye. 


A Action of Treſpaſs was bzought foz chaſing of Sherp, the Defendant 
pleaded that they were treſpaſſing upon certain Land, and he with a 
little Dog chaſed chem out, and as ſon as the Dh#p were out of the Land he 
called in his Dog, and upon this the — demurred 3 The Point 3 
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Juſtification in was but thus; I chaſe the Sheep of another out of my Ground, and the Dog 


purſues them into another Man's Land next adjoyning, and I chide my Dog, 
and the Owner of the hep Rings Treſpals for chaſing of them : And it was 
argued by Whiſtler of Grays- Inn, that the Juſtification was not god, and he 
cited Co. lib. 4. 38. b. that a mou map hunt Cattel out of his Gzound with a 
Dog, but cannot exceed his Aut hozity, and by him an Authozity in Law which 
is abuſed is void in all, and to hunt them into the next Gꝛound is not juſtifi- 
alle. The Boks differ, if Cactel ſtray out of the High Way involuncarily, 
whether Treſpaſs lies, 7 H. 7.2. aud H. 7. 20. but all agre, that they oughc 
to be chaſed out as haſtilpas map de. : 

Littleton argued foz the Defendanc, that Cattel may be chaſed out into ano- 
ther Pan's Gzound,' and hr: (aid that a Pan cannot have ſuch a power upon 
his Dog as to recall. hem when he pleaſeth, and a Dog is ignozant of che 
bounds of Land, and he reſembled this Caſe to other Caſes of the Law; fir 
to 21 E. 4. 64. Jn Treſpaſs ot Cattel taken in A. in D. the Defendauc ſaith, 
that he was ſeited of four Acres called C. in D. and found the Catcel chere 
Damage fealant, and chaſed them towards the Pound, and they eſcaped from 
him and went into A. and he pzeſently recwk them, which is the ſame Trel⸗ 
paſs, aud admitced foz a god Plea: and 22 E. 4. 8. In Treſpals the Defen- 
dant juſtifies by reaſon of a Cuſtom that they which plough may turn their 
Plough upon the Land of another, any that foz neteſſicy, and it was allowed 
foz a god Juſtification, and he hath moze government of his Oxen, than in 
our Caſe he can have of his Dog. | . 

If a Pay be making of a lawful Chaſe, and cannot do it without damage 
to another, this is Damnum abſque injuria, 21 H. 7. 28. And he citeda Caſe 
which was in Mich. 18 lac. between ſenning and Mayſtore, where a Pan of 
neceſſicy chaſev hip foz taking one of his own, in Treſpaſs he may juſtive 
it : And allo if a Dog goes into the Land of another (as in this Caſe) Trei⸗ 
paſs does not lie, but other mile it is of Cattel. 

Crew Chief Jultice, it ſiems to me that he might vive the Sh#p out with 
the Dog, and he could not withdzaw his Dog when he would in au inſtant, 
und there fee it is not like to the Caſe of 38 E. 3- Where Treſpaſs was bzoughc 
for entring into a Marren, and there it was pleaded that there was a Phea- 
ſant in his Land, aud his Hawk flew and followed it into the Plaintiff's 
Gꝛound, and there it ſeempgrhac it is not a god Juſtification, foz he may pur⸗ 
ſve the Munk, but cannot take the Pheaſant, 6 E. 4. a Pan cuts Thozns, 
and they fell into another Pan's Land, aus in Treſpaſs he juftified foz it; 
and the Opinion was, that notwithſtauding this Juſtification Treſpaſs lies, 
becauſe he did not plead chat he did his beſt endeavour to hinder their falling 
there, pet this was a hard Caſe ; But this Caſe is not like to theſe Caſes, fo; 
here it was lawful to chaſe them out of his own Land, and he did his beſt en- 
deavour to recall the Dog, and therefoze Treſpaſs does not lie. 
|  Doderidge Auftice agre@d, fox here mag no edge, and when he law them 
out of his own Gzound, he rated the Dog, 12 H. 8. this difference is taken, 
if I ſ& Sheep in my Land, J may chaſe them out; but if another ſees them, 
and chaſe them out, A may have Treſpaſs againſt him, becauſe he hath taken 
away my advantage; and the nature of a Dog is ſuch that he cannot be ruled 
lddenly, and here it appeareth to be an involuntary Treſpaſs, 8 E. 4. 

A Pan is dziding Gods thzough a Town, and one of them goes into ano- 
ther Pan's Moule, and he follows him, Treſpaſs doth not lie foz this, becauſe 
it was involuncary, and a Treſpals onght to be done voluntarily, and ſo ic is 
Injuria, and a hurt to another, and ſo it is Damnum. 

If Deer be out ofa FozeF, he Owner of the Land where they are map hunt 
them, and if the Deer flee to the Fozeſt, and the Pounds purſue him, then he 
ought to call in the Dogs, and ſo Jmay jultifie, and Treſpaſs lies not. 

the time of Chief Juſtice Popham, this Caſe was adjudged in * mn. 
reſpa 


Marſh _— 


Newman. 


Treſpaſs was mought fo2 hunting and bzeaking of Hedges, and the Caſe 
was, that a Pan ſtarted a Fox in his own Land, and his Younds purſued 
him into anocher Pan s Lands, and it was holden that he may hunt and pur- 
ſue him inco any Pan's Land, becauſe a For is a noyſome Creature to the 
Common-wealth, | 

Bracton ſaith, that when a Pan is out⸗lawed he hath Caput lupinum, and 
he may be hunted thzough all the County: And he agred the Cale of 8 E. 4- 
Jfa Tre grow in an Yedge, and the Fruit fall into another Pan's Land, 
the Owner map fetch it inthe other Pan's Land, and he alſo agred the Caſe 
of 22 E. 4. 8. of the Plough, and ſo concluded that the Treſpaſs doth not lie. 

Jones Juſtice, that the Treſpaſs doth not lie, vide Co. lib. 8. 67. Crogate's 
Caſe, and lib. 4. Terringham's Caſe, and he cannot recall his Dog in an in- 
Cant : And the ſame vay Judgment was given foz the Defendant, Quod que- 

rens nil capiat per billam. ; | 
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The ſame Term in the ſame Court. 


Marſh verſus Newnan. 


N a Replevin the Defendant pleaded that was ſciſed In 

jure Collegii, and doth not lay that he was in Dominico ſuo ut de fœdo, 

and the Plaintiff demurred upon the Avowzy. And Andrews argued foz the 
Plaintiff, 

1. The Defendant ought to have alledged certainly that they were ſciſcd 
in Fer; foz Littleton ſaith, that in Counts and Pleadings a Pan ought to 
ſhew how he is leiſed, 8 E. 3. 55. 13 Eliz. Dyer 299. PL 31. An Inquiſtion 
was found upon an Extent of a Statute⸗merchant, and doth not ſhew how the 
Conuſoz was ſeiſed, but only that he was ſeiſed, and the Inquiſttion holden 
void. But it may be objected that if Land be given to a Dean and Chapiter 
that they have Fee, 11 H.7. 12. J confeſs it: But the conſtant uſe of plead⸗ 
ing hath always been in caſe of a Biſhop, College, &c. to ſay, that they were 
ſeiſed in Fee, as appears in Hill and Grange's Caſe, and Co. lib. 6. the Dean 
and Chapiter of orceſter's Caſe, and Co. lib. 11, 66. Magdalen College Caſe ; 
and it appeareth by 20 H. 7. in the Abby of S. Aullin's Caſe, that an Abby 
map have a Leaſe Pur auter vie, and ſo perhaps here the Dean had a Leaſe but 
Pur auter vie, and therefoze ought to have alledged that he was ſciſed in Fe, 
if the truth were lo. And he moved other Exceptions, as 1. That the De- 
fendant entitled Himſelf to a Leaſe as Executoz, and doth not plead Literas 
teſtamentarias. 

2. That the Defendant encicles himſelf to a Rent, part of which was due 
in the time of the Teſtatoz, and part in his own time, and doth not ſhew when 
the Teftatoz died, and thercfoze the Avowry not god. 

Jermy fo; the Defendant that the Avowry is god, and it cannot be others 
wiſe intended but that they are ſciſed in Fe, 11 H. 7. Lands given to a Pa⸗ 
jo2 and Commonalty is Fe-ſimple, but otherwiſe of an Abbot and Parſon, 
Plow. 103. and Dyer 103. A Seiſin in Fe is implied by Seiſin In jure Col- 
legii ; and becauſe it hath been objected, that he map be ſeiſed Pur auter vie, 
this is but a Fozeign Intendment, foz a Fee is always intended Seiſin in 
Ftir ſimple. 

Foz the ſecond Objection, becauſe Non profert literas teſtament. true it is if 
he entitle himſelf merly as Crecucoz, he ought to bzing in Literas teſtamen- 
tar. but our Cale is not ſo, fo2 here we are 3 and we 2 
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only to excuſe a Tozt, 36 H. 6. 36. Where a Pan is Plaintiff he ought to 
ſhew Literas teſtamentar. that ſo the Court may lee that he hath cauſe of Agi- 
on, but here it is only by wap of Sxcule. 

Foz the third, chat the death of che Teftatoz doth not appear is not mate- 
rial, foz if any part be due to him, it is due as Executoz. 

Doderidge, thep ought to have pleaded that they were ſeiſed in Ke; «rue 
it is, that Land given to a Papo and Commonalty is Fie-ftmple, and the 
reaſon is becauſe they are perpetual, and if the Eſtate be not limited, they 
Gall cake acco2ving to their Continuance, 11 H. 4. 11 H. 7. and 27 H. 8. Dack- 
ray's Cale, they may be ſeifed Pur terme dauter vie, but if they had pleaded 
that they were ſeiſed to them and their Duccefſo2s, this pleading is gov, Pri- 
ma facie, 17 E. 3. 1. - | | 

Crew Chief Juftice, all the Authozities are that they were ſeiſed in Fee, 
In jure Collegii, and it is not god to admit a new wap of pleavjng. 

Jones Juſtice, Tenant Pur auter vie makes a Leaſe fo2 years, and ceſtui que 
vic, dies, he cannot have an Action of Debt againſt Leſlee foz years, foz he is 
now Tenant at ſufferance. But foz the firſt Point, it ſeems to him that the 
pleading is not god, fo2 although in point of Creation, they take a Fee by a 
Gift to Dean and Chapiter, pet in pleading they ought to alledge their Eſtate 
ſpecially, foz they may have an Eſtate Pur auter vie: And this is in an Avow- 
ry which ſhall be taken ſtrialy. And by Crew Chief Juſtice the Defendant 
here ought to ſhew Literas teſtamentar. foꝛ he is an eſpecial Actoꝛ in the Avow- 
ry. And by Doderidge, Longiſſimum vitæ tempus eſt 100 years, Co. lib. 10. 
50. Lampet's Caſe, and therefoze in plending, if the Defendant had laid, 
that a Dean and Chapiter were ſeiſed, and made a Leaſe foz 200 years, this 
implies a @eiſin in Fer, becauſe a Pan cannot have fo long a Life, but here 
the Leaſe is but foz $9 years, and it is common to let to 89 years, if A. fhall 
ſo long live, pet this is but a flip, and the Title is apparent. 
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Ihe ſame J. eim in the ſame Court. 


Hodges verſas Moore. 8 

Debt fo2 Parriage⸗Ponep, the Caſe was this: A Man was bound to 
Yodges to pay him a 1000 l. after that he had married his Daughter, and 
afterwards he married her, and brought Debt upon this Obligation, and ic was 
not averred that he had given notice te him of the Marriage, but demanded the 
Money: And this was moved by Ney in Arreſt of Judgment (but quære if 

requeſt afterwards doth not imply notice.) 
Where notice And Doderidge Juſtice ons bin Caſe, A Pan is bound to pay an 1001. tws 
x 1 be- months after A. return from Rome, he dught to give notice of his Return be⸗ 
and wee fore he can have an Action upon this Obligation, fo2 he may land at Newcalile, 
not. 02 Plymouth, where by common intendment the Obligoꝛ cannot know whe- 
Gab he be returned, 92 not; and this was agz&d by the Chief Juſtice and 

Ones. 

And Her jeant Davies argued ko the Plaintiff, that there ned not pzeciſe 
notice to be given, and he cited 1 H. 7. 18 E. 4. and Co. lib. 8. Where the 
Dbligoz ſhall take notice at his peril, and ſos here becauſe he takes upon him 
fo2 to pay it: And it was ſaid, that one Blackamore's Caſe was adjudged in 
the point, and he conceived alſo that this requeſt afterwards is a ſufficient no- 
tice. Wut Noy foz the Defendant ſaid, that he ought to give notice, oz other- 
viſe this miſchief would enſue, that if he had not married her, and yet had 
demanded the Money he ought to pay it: and he ſaid, that where an Ad is — 
e 
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be done by a Stranger, ths Plaintiff oz Defendant ought to take notice there- 
of at his peril, as the Caſe E. 4. where a Pan was bound to ſtand to the 
Award of J. C. he ought to take notice of che Award at his peril : but where 
it lies p2operly in the Conuſance aud notice of the Plaintiff, there he ought 
to give notice thereof to the Defendant, Co. lib. 5. Mallory's Caſe ; If a Re- 
verſton be bargained and ſold to J. S. the Bargain ſhall have the Rent with⸗ 
out Attoznment 3 but if a Penalty be to be fozfeited, he ought to give notice to 
che particular Tenant of the Gzant, 82 otherwile he ſhall not take advancage 
thereof: and he cited a Caſe which was in 17 Eliz. Stephen Gurney's Caſe ; 
Lefſee fo; pears, the Reverſion is granted over foz years by wap of future Jn- 
rezeſf, to begin upon the death, fozfeicure 03 determination of the firſt Leaſe ; 
P2ovided that if the Rent upon the ſecond Leaſe be Arrear, that the Lefſoz 
map enter; the firſt Lefle ſurrender, a Rent-day incur, the ſecond Leila 
voth not pay the Rent, the Lefloz ſhall not enter foz a Fozfeicure, becauſe 
che firſt Leaſe determined by an Ac which lies moperly in the Conuſance of 
the Lefſo2, and becauſe he was to take advantage by it, he ought to have given 
notice thereof to the Lefle, and here he might have well given notice to the 
Defendant, foꝛ it lies pzoperly in the Conuſance of the Plainciff, 

The lecond Objection was, that here was an implied notice, berauſe the 
Marriage was at the iuſtance of the Defendant, which implies a notice. 

Under favour this is no notice, fo; this is befoze the Parriage, but if no 
notice be given after the Marriage, then there is no notice, | 

Eut by Serjeant Davies, there is a ſufficient Implication, aud there is no 
need of notice in our Cale; and \ Co. lib. 8. Francis his Caſe, where they 
v:1ghe to take notice at their peril, and a Barriage is an Cccleſiaſtical Judg- 
ment of which he ought to take notice, and he was interrupted, foz all the 
Juſtices went to the Parliament, And divers pꝛecedents were cited, that 
there ned no notice to be given in this Cale: And it was agred that Judg- 
ment ſhould be given foz the Plaintiff : And in Trinity Term nert follow- 
ing, Judgment was accozdingly given foz the Plaintiff, 
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The ſame Term in the ſame Court. 


Sir George Reynoll's Caſe. 


8 JR George Reynoll Parſhal of the Parſhalſey of the King's Bench, what Bonds a 
bzought Debt upon a Bond, the Condition whereof was, that the Defen- Sheriff or Mar. 
dant ſhall be a true Pziſoner, and it was doubted whether the Bond were 14! may take. 
within the Statute of 23 H. 6. cap. 10. | 

Doderidge, it is not to be underſtood by this Dtatute that a Sheriff, Goaler 
o/ Parſhal ſhall take no Bond, foz if the Parſhal hath a Pan in Execution, 
and fear that he will eſcape, and he takes Bond of him, this Bond is god. 

Jones, The intent of the Dtatute, that the Sheriff oz Parſhal ſhall not 
ſuffer Pziloners, to go at large, foz that is within the Statute, 

And it was ruled in the King's Bench, that the Marſhalſey ſhould be enlarg- within the 
ed, and this ſhall be called within the Rule, and if the Parſhal take a Bond Rules of 3. R. 
to tarry there it is god, but if he ſuffer him to go at large, it is not god, What it k. 
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Lands, hall de- 
{troy a Water- 
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Pigot, Gc. 


The ſame Term in the ſame Court, Intr. Hill. 1 Car. Rot. 1 24. 


Sury verſus Albon Pigot, and three other Defendants, 


I* an Action upon the Caſe foz ſtopping his Water-courſe, the. Plaintiff 

declares that 14 Octob. 22 Jac. he was poſleſled of the Recozy of M. in 
Barkſhire, of which a Curtilage was parcel, and that in this Curtilage is 
aud hath been time out of mind a Watering-place, foz the watering of the 
Cattel of the Plaintiff and others, and foz other neceſſary uſes, and that a 
certain Water-courſe had time out of mind flowed from Mildtord Stream to 
this Curtilage, and that this Mater filled the laid Pond; and further that 
the Defendant well knowing this, and intending to dam up the laid Water- 
ing⸗courſe built a Stone⸗wall thereupon whereby the Water-courſe was ſtopt 
up, tothe Plaintiff's damage of 20 l. and this was laid with a Continuando, 
The Defendant pleaded that 3 H. 8. the ſaid H. 8. was ſeiſed of the Pannoz 
of, &c. and of the ſaid Rectozy in his Demeln as of Fee, and of a certain piece 
of Land called the Hop-yard, lying between the ſaid Watering-place and the 
ſaid Stream, and by his Letters Patents granted this to William Box and his 
Veirs, by vertue whereof he was leiled: Francis Searles entred upon him and 
was leiled, and enfeoffed Pigot, 20 Jac. by virtue whereof he was ſeiſed, &c. 
and the thz& other juſtifie as Servants to Pigot, that they the ſaid day and 
year filled up the ſaid UWater-courſe, as it was lawful foz them to do: and 
that this is the lame Treſpaſs, &c. The Plaintiff demurs. And the Que⸗ 
ſtion is, whether the Unity of Poſſeſſion of all in H. 8. hath extinguiſhed the 
Water-courſe, 

And by Dorrcll fo; the Plaintiff, if it were of a Common, it is clear, that 
it is deſtroyed, becauſe Common ought to be in another Pan's Land, but not 
in our Cale, fo2 if one pzefcribe to have Warren, if he purchaſe the Land 
pet he ſhall have Warren, 11 H. 7. 25. there are two Youlſes, and the one 
pꝛelcribe that the other ſhall mend the Gutter, and afterwards they come to 
the hands of one Pan, and then he alien one of them, this Unity ſhall de⸗ 
ſtrop the mending of the Gutter, | 

Berd fol the Defendant, that the Unity hath deſtroyed the Cuſtom, 21 E. 

3. 2. A way is but an CTaſment, pet by the purchaſe of the Land the way is 
extinguiſhed, and allo the Watering-courſe is not only an Caſement, but a 
Pꝛofit, oz P2ender 3 and he cited Dyer 295. in caſe of an Jncloſure, that the 
Incloſure is extinguiſhed, but there is made a quære, and he cited 38 Eliz. in 
C. B. an Opinion, that by purchaſe of a Cloſe the Inclolure is extinguiſhed; 
a tortiori here becauſe it is a Pꝛofit: And foz the Caſe of 11 H. 7. it is by the 
Cuſtom of London, but there is no Cuſtom in our Caſe, and the Cale of a 
Warren is not like to our Caſe, becauſe a Pan map have Warren in his own 
Soil; And in Michaclmas Term next the Caſe was argued again by Barkc(- 
dale fo; the Plaintiff, that the unity of Poſſeſſion in H. 8. had not extinguiſh⸗ 
ed the Water-courſe, and that the Terminus ad quem, and the Medium alſo 


being in one, hav not exſtinguiſhed noz deſtroyed it. And 1 Co. lib. 4. 26, 


Bcnedigta ei expoſitio quando res redimitur a deſtructione; The Law will not 


' deſtroy things, but the Law will ſometimes ſuffer a Fiction (which is nothing 


in rerum natura) ut res magis valeat. J confeſs that Pꝛofit appꝛender as Com- 
mon, oz Kent is extinguiſhed by Unitp of Poſſeſſion foz Common it appear- 
eth in 4 E. 3. and Co. lib. 4. Terringham's Cale: And foz Rent it appeareth 
in 4 Hl. 4. 7. and in 21 E. 3. 2. it appeareth that a wap is extinguiſhed by uni⸗ 
ty ok Polleſſion, 3 H. 6. 3 1. Brook Nuſance 11. foz it is repugnant foꝛ a Pan 
to have a wap upon his own Land: But J conceive that our Caſe differs from 

the 
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the Caſe of a Way, aud chat foz this reaſon; where the thing hach a Being 
and Exiſtence, not withſtan ding the Anity there it is uot deſtreped by the Wui- 
nity, but the Water-cougle hath a Eeing notwichRauving the Unity, ergo, 
&c. J will p2ove the majoz Pzopolition by theſe Caſes, 35 H. 6. 55, 56. 
Where a Warren is not extinct by the Feoffmenc of the Land, foz J map 
hawk and hunt in my own Land as in another Pan's, ſo the Warren hath 
Exiſttente, not withſtandiug the Unity, Dyer 326. Where the Queen, was ſei⸗ 
ſed of Whaddon Chale, and the Lozd Gray was Lieutenant there in Fe, aud 
he and his Anceſto2s and their Keepers had by Pzeſcription uſed co hunt wan⸗ 
wing Der in the Demeſas of the Pannoz of S. adjopning as in Purlieus: 
the Panno2 of 8. comes inte the Queens hands, who grauts this ts Forteſcue 
in Fe, wich fre Warren mithin che Demeſus, &c. it was holden that the 
Unity doth not extinguiſh che Partien, Dyer 295. Two Cloſes adjopu, the 
one by Pꝛeſctiption is bound to a, Fence, the Dwuer of one purchaſe the other, 
and ſuffer the Hedge to decay, aud dies, leaving two þ his Peirs, 
who make Partition: Querq whether the ,Pzeſcription foz the Incloſure 
he revived 3 true it is that it is made q Quzze, but heſaich, ſe the like Caſe, 
11H 7. 27. of a Gucter which p26ves our Cale, as J will Gew afterwards, 

Foz the Pinoz Pzopoſition that the Watering hath Being, notwithſtand⸗ 
ing the laid Unitp, J will pzove ic by 12 H. 7. 4- 4 Precipe quod reddat of 
Land Aqua Co-opert' Mich, 6 Jac, -Challenor and Moore's Cale, An Ejectione 
firme, was bought of a Watering-courſe, and there reſolved that it does not 
lie of it, betaule it is nat — currit, but of Terra aqua co-operta, it doth 
lie, Alſo J will take fome Exceptions to the Bar, there is no Title in the 
Bar foz the Defendant Pigot, and ſo we being in Pollcſſion, albeit in truth 
we have no Title, pet he who hath no Title canyot ouſt us, neither can top 
the ſaid Water-courle, and it is ouly ewn in che Bar that Searles entred and 
enfeoffed Pigot, but fo2 any thing as pet appears the true Owner continued in 
Polſeſlion, 21 Jac. C. B. Cook againſt Cook in a Wit of Dower, the De- 
kendant pleads an Cutry after the Darzein Continuance, and doch not plead 
that he ouſted him, and upon this the Plaintiff demurs, and there adjudged 
that it is no Plea in Bar, becaule he doth not ſay, that the Defendant entre 
and -ouſted the Tenant, 2. Cxception, the Action is bzought againſt four 
ſcil. Pigot, Cole, Branch and Elyman.; and Pigot hath conveyed a Title from 
Searles, the thꝛe other Defendants juſtifie, but Pigot doth nat ſap any thing 
but that Searles enfeoffed him, 7 H. 6. an Anion of Waſte is bzought agaiuit 
many, one anſwers, and che other not, this is a Dilcontinuance : And foz 
the pzincipal matter. 3 will conclude with 11 H. 7. 25. Broo. Extinguiſhment 
60. Two have Zenements adjoyning, and the one hath a Gutter in the others 
Land, and afterwards one purchaſe both, and then he alien one to one, and 
another to another, the Gutter isrevived notwithſtanding the Unity, becauſe 
it is very neceſſary, and ſo he pzaped Judgment foz the Plaintiff, Bear foz 
the Defendauc : 2 in a manner agr@ all the-Caſes which have ben put on 
the oiher fide 3 and J conceive that the Water-courſe is not Stagnum but Ser- 
vitium, which is due from the one Land to the other : It is but a Liberty, 
and therefoze Jagr& Challenor's Caſe, which is but a Liberty that an Ejc- 
ctione tirmæ doth not lie of it, but Ejectione firme lies De ſtagno. 

Foz the firſt Exception J anſwer and confeſs, that to alledge an Entry af- 
ter the Darrain Continuance, without alledging an Ouſter of the Tenant, 
cannot abate the WMzit, fo the Defendant map enter to another intent as 
appeareth in the Commentaries, and with the Allent of the Tenant; But 
here it was alledged that a Feoffment was made and a Livery which implies 
another. 

Foz the matter in Law, J conceive that the Water-courſe is extinguiſhed, 
and it map be compared to 21 E. 3. 2. The Caſe of a way which is extinguiſh⸗ 
ed by Unitp of Poſleſlion, Hill. 36 Eliz, Rot. 1332. Hemdon and 3 

ſe 
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Caſe. Two were ſeiſed of two ſeveral Acres ok Land, of which the one ought 
to incloſe againft the other, one purchaſe them both, and lets them to ſeve- 
ral Pen, and there the Opinion was, and adjudged accodingly, that the:Jns 
clofure-is not revived; but remains extinguiſhed, 39 Eliz. Harringtor's Cale, 
the ſame ching reſolved, and albeit in Dyer 295. is a quære, pet the better 
Opinion hath been taken acco2ding to theſe Reſolutions, 'Hill. -4 Jac. Jordan 
and Aylifes Cale, when one had a Map from one Acre to another, and after- 
wards he purchaſed the Acre upon which he had the Map, and after wards ſold 
it, and in that Caſe the Opinion ok thze Juſtices was that the Way was ex⸗ 
tinguiched; alſo 11 H. 4. 50; and 11 H. 7. 25. pꝛove this Cale, foz the ſaid 
Caſe is compared to the cuſtom of Gavel-kind and Burrough Engliſh, and there 
the quære is made whether by the cuſtom it be revived, and if it be a Cuſtom 
which runs with the Land, the Unity of Poſſeſſion doth not extinguich it, Co. 
lib. 4. Terringham's Caſe, and 24; 3. 2. Cohſmon Appeudent is deſtroyed by 
Unity of Poſſeſſion, and pet it is a thing A common Might, but a Waters 
courle being a thing againſt common Right, a Fortiori it ſhall be extinguiſhed, 
Now J will take tome Exceptions to the Detlatation. Sh 
1. Becauſe he hath laid a Pie f63 u Mater⸗courſe, as tdfay, that 
it was belonging to a Rectozp, to which, &c. and this is a god Exception, as 


appears by 6 E. 6. Dyer 70. Iſhom's Caſe, where Exception was taken, that 


befoze his Pꝛeſcription he voth not ap, that it was Antiquum parcam, mhich 
Exception (as it is there ſaid) was the p2initipal cauſe that Judgment was gi⸗ 
ven againſt him, and alſo as the Cale is dere, it ought to be a Nedoꝛy im⸗ 
pꝛopꝛiate, and this cannot be befoze the time of H. 8. which is within time of 
memoꝛp, foz befoze the ſaid time no Lay-perſon could have a Recozy impꝛo⸗ 
pꝛiate, andtherefoze J pzay Judgment foz the Defendant. / 

Barkſedale ſaid, that the Pzeſcription is well laid, and that he would pzove 

by 39 H. 6. 32. and 33 Hl. 6. 26, and per curiam thePeeſcription is god enough, 
and albeit it is not ſaid; that it is Antiqua Rectoria, pet it is well enough, 
Mich. 1 Car. at Reading Term in Brock and Harris's Caſe, he doth not ſay, 
that it is Antiquum Meſſuagium, and pet reſolved god. 
Doderidge, the Caſe ok 6 E. 6. differs in this point from this Caſe, foz a 
Rec02y ſhall always be intended ancient, and ſo is not a Park, foz this may 
be newly created: and he put this Cale; ſuppoſe J have a Pill, and J have 
a Water-conrſe to this in my own Land, and I fell the Land, J cannot ffop 
the Water-courſe. 8 | Demons wa 

Crew Chief Juſtite ſemed of Opinion that the Pzeſeription- was ones and 
that the better Opinion in Dyer, 13 Eliz. hath always bern that the Inclolure 
is gone by Unity of Poſſeſſion, but yet the Mater⸗courſe is matter of ne⸗ 
ceſſity. C | | 5 

Doderidge and Whitlock, the Way is matter of Eledion, but the Courſe of 
Mater is natural. | 
- Jones Juſtite, There is great difference between a Way and a Water- 
courſe as to this purpoke, fo; admit that this Water-courſe, after that it had 
been in the Curtilage ok the Plaintiff, goes further to the Curtilage of ano- 
ther, ſhall not that other have the benefit of this Water-courſe notwithſtand- 
ing the Unity of Poſſeſſion'? A think clearly that he ſhall, | 
Doderidge, Py Opinion is, that the Water-courſe is vot extinguifþed by 
the Unity of Poſſeſſion : but ſome conceſved that he had declared his Opinion 
in tertoz to the Defendant : And afterwards the ſame Term Barkſedale foz 
the Plaintiff ſaid, that he had agreed the Caſe befoze, and therefoze would 
now only-endeavour-to anſwer dome Exceptions which had been taken to the 
Declaration, | 

1, Exception hath ben that no Pꝛeſcription oz Cuſtom is made foz this Was 
ter⸗tourſe, but only that Currere ſolebat & conſuevit. But J conceive that 
the Declaration is god notwithftanding this, becauſe the Plaintiff here doth 
not 
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not claim an intereſt in the Watter-courſe, but in the Land in which, &cc. 
and therefoze.it is good, and this appeareth by 12 E.4.9. the Pꝛioz of Lanto- 
nies Caſe in a pzeſcription in a Parket overt generally, and the reaſon there 
was, becaule he was a ſtranger, as in our caſe he is, and this pleading ap⸗ 
peareth alſo to be good by Cooks Book of Entries, 18. Smiths Caſe, which 
was entred 9 Jac.Rot. 366. in this Court, 2. Exception was, becauſe it is not 
ſaid, that it was Antiqua Rectoria. 3. Exception, becauſe it doth not appear 
that he was a ſpiritual man to whom the Demiſe of the Reco2y was made. 
4. Becauſe it is not ſaid, that the Water-courſe Ad prædict. Rectoriam per- 
tinet. 5. Becauſe the TWater-courle is alledged to be foz his cuſtomary Te 
nants of the ſaid Recozy, and this is not good, as appeareth by 21 Eliz.Dyer, 
363. Pzeſcription, Pro quolibet cuſtomar. Tenente, is not good: but J cons 
ceive that this caſe is not our caſe, foz here is Cuſtomarius tenens Rectoriæ, 
aud there it is agreed that Quilibet cuſtomarius tenens Maner. had been good : 
And the plea in Bar hath lalved theſe objections, and therefoze he p2ayed 
judgment foz the Plaintiff, * | 
Jeremy foz the Defendant z: And firſt foz the matter in Law, it ſeemed to 
him that by the unity of poſſeſſion the Mater⸗courſe is extinguiſhed, and the 
Mater⸗courſe may well be compared to the caſe of the way, foz as a wap is 
a paſſage foz men over the land, o water hath paſſage upon the land, and a 
wap is extinguiſhed by unity, as appeareth by 21 E.3.2. 11 H.4.5.21 Aſſ. and 
Davies Reports 5. and in 4 Jac. Jordan and Caſe it was the better opi- 
nion that a wap was ertinguiſhed by unity of poſſeſſion 3 true it is, that 
there Popham chief Juftice put the difference, where the way is of neceſſicy 
and where not, foz where the way is of neceſſity there it ſhall not be ertin- 
guiſhed: This caſe hath been compared to the caſe of a Warren in 35H 6. 
but A conceive that the caſes are not alike, becauſe a Warren is a mer li- 
berty, 8 H. 7.5. A man may have a Warren in his own Land, and Co.lib.7, 
Buts Caſe by a Feoffment of Land, a Marren doth not paſs, but this Water 
courſe hath its oziginal out of the Land, and this caſe cannot be compared to 
an ancient Water-courſe running to a Pill, fo2 notwithſtanding the unity 
it ſhall paſs with the Pill, foz otherwiſe it ſhall not be Molendinum aquaci- 
cum, ſo that the water there is parcel of the thing, and ſo of neceſſity ought 
co paſs with the thing, but here it doth not appear that it is a Water-courſe 
of neceſſicy, and foz any thing that appearcth, it may be filled with another 


Mater⸗courſe: Alſo J conceive that the Declaration is not good. 1. Becauſe 


neither pzeſcription noꝛ cuſtom is laid fo the Water-courſe, and it appeareth 
in Co. Book of Entries, Holcome and Evans caſe, and the old Book of En⸗ 
tries, 616, 617. Mich, 1. Car: Rot. 107. Turner and Dennies caſe in this Court, 
in treſpas foz bzeaking. his Cloſe, &c. the Defendant juſtified foz a wap, 
&c. and that he was poſſeſſed fo2 years, and fo him and his Occupiers had a 
way over the Land, the Plaintiff demurred, and reſolved that the pzeſcrip- 
tion is not good. 2. The Declaration is inſufficient being an action upon 
the caſe foz the ſtopping of a Water-courſe, and it is not Vi & armis, 
noz Contra pacem, Co. lib. 9. 50. the Earl of Shrewsburies caſe, when there 
are two cauſes of an action upon the caſe ; the one Cauſa cauſans, the other 
Cauſa cauſata, Cauſa cauſans map be alledged Vi & armis, foz this is not the 
immediate cauſe of the action, but Cauſa cauſata F. N. B. 86. H. and 92 F. in 
the end of the Writ of action upon the caſe ſhall be Contra pacem. 3. Allo 
be hath pzeſcrived foz the Tenants of the Recoz2y, which is not poſſible, 
foz no Lay-man could be Tenant of a Recozy, oz of Tithes befoze the Sta⸗ 

tute of H. 8. and therefoze J pzay Judgment foz the Defendant. 
Whitlock chief Juſtice conceived that the Declaration was good, and the bar 
is naught, boch fo the fozm and matter: the queſtion here is of Aqua proflu- 
ens, and J conceive that there needs no pzeſcription oz cuſtom in this caſe, fo; 
water hath its natural courſe, and as is obſerved by Brudnel in OF 8. 
2 Atura 
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Natura ſua deſcendit, it may be called Uſu captio, oꝛ Uſage, and he conceived 


that the Action upon the Caſe very well lies in this Caſe, like to the Cafe 
where a Man hath an Moule and Windows in it, and another erect a new 
Youſe and ſtop the Light, chen J may have an Action upon the Caſe ; but 
true it is, that J ſhall not only count fo? the loſs of the Air, but allo Jonght 
to pꝛelcribe that time out of mind Light hath encred by theſe Wiinzows, 8c. 
ſe 7 E. 3. If there be a Schol⸗maſter in a Town, and another erec a new 
Schal in the ſame Town, an Action upon the Caſe doth not lie againff him, 
becauſe Schols are fo2 the publick benefit, and every pꝛivate Man may have 
a Schol in his Mouſe. And foz the Exception, that a Lay-man cannot be 
poſſeſſed of a Rectozy, J conceive that the Declaration ts god notwithſtand⸗ 
ing, foz a Lay-man may have a Reco2y by Demiſe, 

And fo2 the Plea in Bar, it is not god foy the Fozm,- becauſe that Searles 
entred and enfeoffed Pigot, and it is not ſaid, that he entred, and Expulit, and 
if a Pan enter and make a Feoffment, che Owner being upon the Land the 
Feoffment is void, and therefoze an actual Duſter ought to be ſhewn : And 
fo2 the matter in Law, he conceived that che War was nos god, fo2 by the 
Unity of Poſſeſſion the Water-courſe is not extinguiſhed, and pet J agree the 
Caſes of a Way and Common upon the differences of Rights which are put 
in Bracton, lib. 4. 221. Theſe are called Servitutes, as jus eundi, fodendi, hau · 
riendi, &c. ſunt ſervitutes quas prædia ex quibus exeunt aliis prediis debent, and 
are called Servitutes prædiales, and this began by pꝛivate Night, to wit, by 
G2ant oz Pꝛeſcription. j | 

A Map oz Common ſhall be extingutſhes, becauſe they are part of the Pꝛo⸗ 
fits of the Land, and the ſame Law is of Ffſhings alſo, but in our Caſe the 
Water-courſe doth not begin by the conſent of Parties, noz by Pzeſeription, 
but Ex jure nature, and therefoze ſhall not be extinguiſhed by Unity: A Wars 
ren is not extinguiſhed by Unity, becauſe a Pan may havs a Warren in his 
own Land, and in the Caſe of 11 H. 7. the Gutter was not extinguiſhed only 
by the Unity of Poſſeſſion, but there alſo appeareth in the Cafe that the Pipes 
were deſtroped, whereby it could not be revived, and although the Wok of 73 
Eliz. Dyer 295. Two Cloſes adjopn together, the one being by P2eſcription 
bound to a Fence, the Owner of the one purchaſe, the other dies, having ifs 
ſue two Daughters, who make Partition, it is a quære whether the In e 
be revived, yet J conceive clearly, that by Unity of the Poſſeſſion the Inclos 
ſure is deſtroyed, foz Fencing is not natural, but comes by Jaduſtty of Pen, 
and therefoze by the Unity it hall be gone, and ſo bziefly with this diverſity 

he concluded that where the thing hath its Being byP2eſcription, Uniry will 
extinguiſh it; but where the thing hath its Being Ex jure naturæ, it hall not 
be extinguiſhed, and therefoze the Plaintiff ought to have Judgment, | 

Jones Juſtice agræd, that the Declaration is god, and that che Bar alſo is 
god in manner, but fo the matter in Law it is not god. 

As to the firſt Exception to the Declaration, J conceive it is gud, albeie 
there wants a Pzeſcription, and this is the ozdinarp wap of pleaving as 
appears in Co. lib. 4. Luttrel's Caſe, and in all the Pꝛeſidents befoze cited. - 

2. Foz the Exception Vi & armis, he conceived this difference, where the 
Act is a Treſpaſs anda Nulance, there it map be laid to be Vi & armis, but if 
it be a Nuſance only and not a Treſpaſs, it is otherwiſe, as if J have a way 
over another Pan's Land, if a Stranger dig in the Land fo as J cannot have 
the way, now becauſe it is a Treſpaſs to the Owner of the Soil, in my Adis 
on upon the Caſe againſt a Stranger, J may have Vi & armis, but if the Dwn- 
er ſtop the Map, there Vi & armis ſhall not be in my Action upon the Caſe. 

Foz the third Exception, becauſe he doth not ſay, Ad Rectoriam ſpectan- 
tem. but J conceive that it ſhall be intended ad Rectoriam impropriat. and ſo 
it appeareth, | 


4. Where 
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4. Where it is laid, Watering-courſe foꝛ his Tenants, J conceive it is 
god enough, being in an Action upon the Caſe where Damages only are to 
de recovered: That the Bar alſo is god in fozm, foz although the Tenant 
here be a Dilleiſoz, pet it is a god Bar, foz it matters not whether he hath 
a Title oz no, if the Water-courfe be extind by the Unity: fo; the matter in 
Law, he conceived that the Unity of Poſſeſſion had not extinguiſhed the Was 
eer-courſe, A Pan hath things out of another Pan's Land, either by Gzant 
as a Deigniozy, Rent, Common, &c. and theſe are extinguiſhedby Unity, &c. 
and the reaſon is, becauſe one who hath Jutereff as Owner of the Land, can- 
not have a particular Intereſt in che ſame Land alſo. ©; by Pzeſcription, and 
thoſe things are extinguiſhed by Unity of Poſſeſſion alſo, and not only foꝛ the 
firſt reaſon becauſe he is Dwner of the Land, and ſo cannot have a particular 
Intereft in the ſame Land alſo, but alſo becauſe that by the Unity the Pꝛe⸗ 
ſcription fail. And foz the Caſe in Dyer, 13 Eliz. Jconceive that by the Uni- 
ty the Inclolure is gone, and ſo it was reſolved in 37 Eliz. foz everp one is 
not bound to incloſe : Foz the Caſe of the Map, J will ſuſpend mp Opinion 
concerning it, becauſe Clark and Lamb's Caſe is now depending touching it 
in the ſame Point. 

But now foz our Caſe, it differs from the other Caſes, fo2 the Pꝛeſcziption 
here is in another manner than is made foz Common, foz it ſhall be pleaded 
either as appendant, oꝛ appurtenant, but Currere ſolebat is only in this plead- 
ing, fox here no Intereſt is claimed, but in che other Caſes an Intereſt is 
claimed: In this Caſe the Land remains as it was befoze, and therefoze the 
Unitp will not extinguich it: and if ſuch an Unity by Conſtruction of Law 
would extinguiſh Mater⸗courſes, it would be to dangerous: foz ſyppoſe that 
a Pan hath a Water-courſe from Thames to his Youſe in Lambeth, if he pur⸗ 
chaſe a parcel of Land in Hendley 3 now becauſe that the Thames come bp the 
fame Land, his Water-courſe ſhall be extinguiſhed. Alſo ſuppoſe that the 
Mater⸗courſe after it hath been in che Curtilage of the Plaintiff, goes into 
another Curtilage, is it reaſon that by this Unity the ſecond Pan ſhall loſe 
bis Water-courſe 2 without doubt it is unreaſonable. And the Caſe of 11H. 
7. of the Gutter, warrants this Opinion, and therefoze the Plaintiff ought 
to have Judgment. 

Doderidge Juſtice, J conceive no great difficulty in the Caſe ; foz the Ex- 
ceptions to the Declarations they are not material. 

1. That thers wants Pzeſcription oꝛ Cuſtom, J conceive that it is god 
enough, fo2 here are the woꝛds of Currere ſolebat & conſuevit, and Conſuevit 
is a god woꝛd foʒ a Cuſtom, 

2. That a Lap-man cannot have a Parſonage 3 true it is, that a Lay-man 
cannot be a Parſon, but he may have a Parſonage, foz he may be Leſle of it, 
which appeareth many times in our Boks. 

3. That it is not alledged co be Vi & armis, this is the moſt colourable 
Exception, and the Caſe and Rule cited out of Co. lib. 9. the Earl of Shrewſ⸗ 
bury's Caſe is god Law, but it is impoſſible to plead Vi & armis in this Caſe, 
foz the Unity was in H. 8. and the W2ong is ſuppoſed after the Severance, 
and it is ſuppoſedto be done by the Owner of the Land, and a Pan cannot do 
a thing upon his own Land Vi & armis. f 

4. Becauſe it is not alledged to be an ancient Recozy : J conceive it ned 
not, becauſe the Law pzeſumes all Recoztes to be ancient, che Patronages 
whereof are gained Ratione fundi, fundationis, vel dotationis. 

5. Becaule he doth not ſap, that Pertinet ad Rectoriam: But he hath ſaid 
a thing which amounts to as much; foz it is ſaid, chat in the Rectozp was a 
certain Curtilage in which there is a Watering-pond, and the Curtilage is 
part of the Boule, and therefoze he nerd not lap, that it belongs to the Boule. 

Foz the Bar J concetve that it is god fo the Pannoz : A Pan makes a Feofs 
ment of Land, the Owner of the Land being pꝛeſent at the ſame time, no- 
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| thing wozks by the Livery, foz che reaſan befoze given by Jones. Hoz the 


matter of & aw he conceived chat the Unity ot Poſleſſion doth not extingiuch 
the Water-coyrſe, and that foz two reaſong. £2207 
1. Foꝛ the neceſſity of the thing. 8 2 n 
2. From the nature of the thing being a Mater⸗courſe, which is a thing 
running; t Oh 12 ne Ti | 675 it of 3. 
1. Foz the neceſſity, and this is the reaſon that Common Appenvant vp 
the Unity pf Paſſeſſion ſhall nat ve excingaiſhed, fo2 it is appendant to aucient 
Land⸗ hide, and Gain Arable Land, which is neceſſary fo2 the pꝛelervation ot 
the Commonwealth ; and as.in this Cale chere is a neceſſity of Bꝛead, ſo in 
our Cale there is a neceſſity of Mater: And foz the Cale of a Way Diſtiu- 
guendum ch, foꝛ if it be a Way which is onlp foz Caſment ic is ertinguiſhev 
by Unity of Poſſeſſion, but if it be a. Wap of Neceſſity,” as a May to Mar⸗ 
ket oꝛ Church, there it is not ertinguiſhed: by Unity of Poſſeſſion, and ac- 
cozdingly. was the Opinion of Popham Chief Juſtice, which J take foꝛ god 
Law, aud the Cale of 11 H. 7. 25. isa notable Caſe, and there a Reaſon is 
given wby a Gutter is not extinguiſhed by Unicy of Poſſefſion, becauſe it is 
matter of neceſſity, | . 
2, From the nature ok Mater, which naturally deſcends, it is always 
current, Et aut invenit aut facit viam, and fhall ſuch a thing be extiuguiſhev 
which bath its Being from the Creation. Co. lib. 4. Lurercl's Caſe, a Pill 4s 
a neceſſary thing, and if N purchaſe the Land upon which the Stream goes 
which runs to this Pill, and afterwards J alien the Pill, the Water-courſe 
remains. os if a Pan bath a Dye-houſe, and there is a Mater running to 
it, and aftexwards he purchaſe che Land upon which the Mater is current aad 
ſell it, yet he ſhall have the Mater⸗courſe. Dyer: Dame Browns Caſe,” and 
the pziucipal Cale in Luttrel's Caſe, a Fulling-mill made a Mater⸗mill, 
this ſhall not alter the nature of the Pill, but pet it remains a Pill, ſo the 
. — 405 its courſe notwithſtanding che Unity, and he concluded fo; the 
inti 9 17 F | : . 
Crew Chief Juſtice, J agrie that the Declaration is god, and alſo that the 
Bar is god fp2 the manner, but fo; the matter in Law, I conceive that it is 
not god. Jn our Law every Caſe hath its Stand oz Fall from a particular 
Realon oz Circumſtance : foz.a Marren and Tythes they are not extinguiſh- 
ed by Unity, becauſe they ate things colfaceral to the Land: And foz the 
Cale of 13 Eliz. in Dyer, of an Incloſure; I conceive chat by the Unity the 
Inclolure is deſtroyed, ſoz the Pzeſcription was interrupted, and in Day and 
Drake's Caſe, 3 Jac. in this Court it was adjudged that in the ſame Cale the 
Pꝛeſcription was gone; It may be reſembled to the Caſe of Homage Ance- 
ſtrell, 57 E. 3. Fitzherbert Nuſans: And fo2 our Cale it is not like to the 
Caſes of Common, oz a Map, becauſe the Water-courſe is a thing natural 
and thereſoze by Unity it Hall not be diſcharged ; alſo there is a Linement 
out of which-every Pan ſhall have a benefit, and therefoze he concluded that 
Judgment ſhould be given foz the Plaintiff ; And Judgment was commanded 
to be entred foz the Plaintiff, 
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q by. Welden Sheriff of the city of Co- 
. ventry: again} veſey, won n Statute of 29 Eliz. cap. 4. and declares, 
that it is p20vivedby; this teme that uo Þherift oz Vinilter, &c. ſhall cake 


faz an Executions; in ſum erteed 100 J. but 12 d. fe every 20 5. 
— > ry iber lum ot 109 l. A d. fo ever s. and ſhews that whereas 
e {6d Veſcy: und Audgment⸗agäinſt out in an Action of that the 


Plaintiff:by virtue of a Capiswfedgd to him, tok the Body of che ſaid Per- 
lon coudemned, and phat it uus delivered to the Plaintiff, and that he foz le⸗ 
vying ol the Honey had eught this, Aion. 1:77. | 5 

The Dekendant by way al War ſaich, that it is pꝛovided by this Act that it 
ſhall not ertend to Erecütions in Downs Co2pozats; and that this was wit h⸗ 
in Coventry, and ſo demurred upon the Declaration. | 


And Whitwick argued los the Plaintiff dun chings are conſiderable in this 


CTalg; -- |} 0 A 9332003 col 97) | 
, -Whethex where the lum exceeds 100 l. the Pheriſt hall have 12 d. foz whether , 
ehery20 5. of the, 100 l. and 6 de foa that which is over, 0 & d. only fo; everp Sheriff, or, . 
208. foꝛ all the ſum. REUSED , 1 17 . 8 5 ſhall have 124. 
2. Whether this Dtatyte extend to Judgments in Towns Cozpozate. Foz "a w pound 
the firſt, the Lottes of che Stature-49vlear That he ſhall have 12 d. fa) the firſt 10 40d 3 
100 l. and 6 d. fontbe -reGaue, fog the Statute iss tthat if it be above 100 l. for the ref} up- 
that he Hall have: wet 6: d. re jt ve under 10% . he hall have 12 d. fog on an Execu- 
every 20 6. Anm the meaning of the Statute is plain alſo, fo pcherwiſe the on. 
Sheriff wall have a leſſer Fee, whers it is abone 100 l. (as where it is 199 1.) 
than he ſhall haue lo; 100 J. hut this was uot the intent of che ſotatute, but 
zhe greater the Execution, the grebe Fee: It wag adjudged in one Gore's 
Cale, 10 Jac. that an Agion of Debt lies upon this Law, Paſch. 14 Jac. Rot. 
351. Brole and Tyoablerſon heralds of the Chy,of London, bzought Debt 
again} Nathanael Michel fe; @xeeption of 40 1, foy 12 l. 10s. ſcil. 51. fo; 
the firſt 100 l. and 6 d. foz every 208. after: wie A eoylels-that the pzinci- 
pat Queſtion there was, whethere an Agion of Debs;lies foꝛ the Poncy, and 
it was reſolved. that it did, and Judgment was given faz the Plaintiff. 
2. To the Provio; that this doh nat extend to Fes in a Town Cozpo- 
rate, whether this extend to Executions which go out of Judgments in this 
- Curt, oz in the Common Pleas into Towns Cozpozate. Che Statute ſhews 
that befoze that time the Sheriff had taken great Jes, which the Parliament 
conſidering, refrained them tp a Certainty: The wozds of che Proviſo are 
general: Pꝛovided that this Ad ſhall not extend to any Fees to be taken foz 
any Execution within auy City o Town Cozpozace, and although the wo2ds 
be general, pet che Expoſition ſhall be accozding to reaſon, as it is ſaid in 
Fulmerſiaw ann Steward g Cafe in Plow. Expoſition, Hall be made againſt the 
1303vs, if the 'wo2ds be agaiuſt reaſon, 5 H. 7. 7. 38 H. 3. Broo. Livery 6. 
The King ſhall have primer Deifn of all Lands ok his Tenant which he holds 
df him in Capite, but if one balds of the King in Capite, in Socage, he ſhall 
pay no pzimer Deifin to the King, and this Statute ſhall have this intendment, 
that this Proviſo ſhall extend only to Crecutions upon Judgments given in 
Cities and Towns Cozpozate, and not where Judgment is given in this 
Coprt; oꝛ the Common Pleas, and Executions are ouly there, and this lems 
to be a reaſonable Conſtrunion; Exccutions in Towns cards. to wit, 
2 -recutions 
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Welden * 
Veſey. 

Cxccutions upon Judgments given in Towns Cozpozate, Af the Sheriff 
make Execution at the Town fide he ſhall have foz his 5 as the Statute 
limits, and therefoze he ſþall have it if within the Town, ana t this ſhould not 
be ſo, this miſchief would enſue, that pzeſently when an Exetution iſſues out 
againſt a Pan, he will ſhelter himſelf in a Town Cozpozate, as in a Sanctus 
ary, andthe Sheriff will not do Crecution there, becauſe he ſhall not have ſo 
great a Fe foz doing it as if it were in another place, and ſo Execution (which 
is the life of the Law) ſhall be undone, | e 

Jermy fo; the Defendant ; and firſt, if the ſit ert@d 100% he ſhall have 
but 6d. foz every 205. of all. It is confiderable that at Common Law the 
Sheriff onght to do Execution freely without atiy Nerompenkt. In Booth ann 
Sadler's Caſe lately in this place, an Ackſon updn the Caſt was bꝛought by a 
Bapliff, that whereas a Warrant foz taking-lucha Pan was direced to him, 
the Defendant pꝛomiled him 40 s. fo} his pains, he tok the Man and bought 
an Adion foz the 40s. and it was agred that he ſbould not have it. The Law 
abhozs that great Fees ſhall be given foz 'Trecutions, Co. lib. 3. 7. in Ney- 
don's Cale: In the Exvoſttion of the Statute ther things are tonſiderable. 

1. What the Common Law was befdzethe making of it. 

2. What the miſchief was at the Common Law. 

3. The Remedy which the Statute gives. ai | 

4. The true Reaſon of che Nemedy. The Common Law was, that the 
Sheriff ſhall not take any Fee fo, Execution, Ergo now he ſhall take as ſmall 
a Fee as may be; betaule this is nigheſt co the Common Law: And the firſt 
wozds are declarative what-Fees he ſhall take; and the ſubſequent wo2ds af⸗ 
firmative what Fes they may now take, to wit, where the ſum doth not ex- 
c&d 1001. 12 d. fo every 208. 14 Jac. It was objected, that the Sheriff is 
not bound to do Execution befoze he hath his Fe, and then it was reſolven 
that he might have an Adgion of Debt, and-ſo-it ſeems that the Party is not 
bound to give levying Poney befoze that che Execution be done, and other⸗ 
wiſe, the Party Plaintiff may be at great miſchief if the other be not taken: 
And it hath been agreed ately in the Common Pleas, that if the ſum exceed 
100 l. he ſhall have but 6d.'fo2 every 20s. And as to the ſecond Point, he en- 
deavoured to maintain that the Proviſo extends to Executions in Towns Coꝛ⸗ 
pozate, although the Judgments updn which the Executions iſlue are given in 
other Courts; and this is the conſtant pꝛattiſe of the City of London. 

The Judges delivered their Opinion, with a Pzoteſtation, that they might 
recall them, if afterwards better reaſon appeared. 3 

Crew Chief Juſtice was of Opinion that he ſhall have but 6 d. fo; every 
20 8. if the ſum exceed 1001. and the ſum ſhall not be divided, but if the ſum 
be under 100 l. then 12 d. foz every 20 8. and this is the reaſon of the Law, 

And foz the ſecond Point, although the Judgment be given in the ſuperioz 
Court, yet if the Sheriff does Execution there, he ſhall have his levying Po- 
ney, and this is within the intention of the Proviſo. 3 

Doderidge Juſtice, the firſt Queſtion is upon the Expoſition of the Dtatute, 
the ſecond upon the Proviſo: Foz the firſt two Expositions may be made ag 
hath been remembzed, then we will enquire of the Jnterpzetation : This 
Statute was made foz the benefit of Sheriffs, that as they are in hazard by 
taking of Pen, becauſe many times reſiſtance was made. 2. When the She⸗ 
riff had taken a Pan, and in the carriage of him to Pꝛiſon he had eſcaped, an 
Action upon the Cale did lie againſt the Sheriff, and when he had him in Pꝛi⸗ 
ſon, he ought to have great care in keeping of him, fo2 an Action lies againſt 
him if he eſcape : and therefoze although on the one ſide there was a great 
milchiek by reaſon of great Fees that the Sheriff cok foz Execution 3 ſo on 
the other ſive, the Law tendzed Sheriffs in reſpec of the hazard and care which 
they had of Men in Execution, and therefoze the Law in an indifferencp pꝛo⸗ 
vides that the Sheriff ſhall have a god Fee foz Execution, and alſo it pzovives 

againſt 
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againſt his Extoꝛtion, and ſo it is indifferent between the Dppzeſſion of the 
Sheriff and Covetouſneſs, and we ate not to judge acco2ding to the intent, 
but accozding to the equity of the Law, foꝛ Equality to pꝛevent the Covetoul- 
nels of Sheriffs and the Dppzeſlion of the People; then in chis Caſe, if he 
ſhall have but 6 d. foz every 20 s. fo2 200 l. he ſhall have no moze fo2 Crecu- 
tion of 200 l. than if it were 1001. But J think this was not the intent of 
the As. 

Foz the ſecond Point, I take it that this Statute did not extend to Duits 
within Towns Cozpozate, and Exetutions upon them, fo they are not at 
any great trouble foz doing of Execution within their Towns, noz hazard : 
But if a Sheriff does Execution in a Town Copozate, then he ſhall have ac⸗ 
co2ding to the Dtatute, foz it may be that the Pꝛiſon is far diſtant, And J 
upon the ſuddain conceive that this Proviſo extends only to Towns Cozpo- 
rate, which are Counties. 

Jones Juſtice, Thꝛæ Nueſtions have been made upon this Stature. 

1. Foz the nature of the Action which che Sheriff is co have upon this Sta⸗ 
tute, and fo that it hath been many times reſolved that he ſhall have an Aci- 
on of Debt, fo2 when a Remedy is given by a Statute, and no Action is given 
by the ſame Statute whereby che Penalty ſhall be recovered, there he ſhall 
have an Action of Debt. 

2, Who ſhall have the F& when the Sheriff makes a Warrant to a Bap⸗ 
liff of a Liberty, the Bapliff of the Liberty oz the Sheriff - 

The ſecond Bꝛanch of the ſecond Queſtion is, that when one Sheriff makes 
the Extent, and another Sheriff makes the Liberate, who ſhall have the Fe 2 

3. The third Queſtion hath been in debate in the Common Pleas, and 
there was ſome of Dpinion that if the ſum be above 100 l. and under 200 l. 
that the Sheriff ſhall have 12 d. fo; every 20s. of the firſt 1001. fo2 otherwiſe 
the Sheriff ſhall have a leſs foz foz Execution of 199 l. than he fall have foz 
100 l. But if it be above 200 l. he ſhall have 6 d. ab initio. 

Mp Dpinion on the ſudden is, that foz everp 20 3. of the firſt 100 l. he ſhall 
have 12 d. and foz the reſidue he ſhall have 6d. foz everp 20 8. and the other 
ſhall not be altered. | 
And foz the ſecond Point, J hold that this Proviſo extends only to Judg- 

ments oziginally commenced in Towus Co2pozate, and not to Executions up- 

on Judgments giden in ſuperio2 Courts, fo2 then che Sheriff does Execution 
as an Officer to theſe Courts: Aud the Sherifi of che County is at as great 
yains, as if he were Sheriff of another County, and ſhall not be hound by the 


N 


Proviſo. | 
Whitlock Juſtice was fo2 the Plaintiff in both the Points, to wit, that che 
Sheriff ſhall have 1 s. foz every 20 s. of the firſt 100 l. and 6 d. faz everp 205. 
of the reſidue. And by him the Sheriff map refuſe to do Execution until the 
levping Boney be paid to him, | 
nd foz the ſecond Point, the Sheriff of the County of the City is not 
within the Proviſo, but thall have the Fees by the Statute pzovided, as well as 
the Sheriff of the County ſhall have, foz the wozds are general, and the Ex⸗ 
ception goes to all Towns Cozpozate and Cities, but doth not ſay Cities which 
are Counties, and therefoze this Sheriff is within the benefic of this Law: 
And in Michaelmas Term next following the Caſe was moved again by Whit- 
lock fo the Plaintiff, and he ſaid that he would not ſpeak to the ſecond Point,. 
becauſe the Court had delivered their Opinion, that the Proviſo in the Sta⸗ 
tute, that this ſhall not extend to Grecutions in Towns Co2pozate, it is to 
be intended of Cxecutions in Towns Cozpozate upon Judgments there gi- 
ven: But fo2 Crecutions there upon Judgments given in this Court, oz any 
other ſuperio2 Court, the Sheriff hall have ſuch Fes as are limited by this 
Statute, And che Court ſaid to him that they were agred of it. 


And 
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And as fo2 the firſt point, he conceived that the Sheriff hall have 12. d. foz 
levying of every 20.8. of the firſt 1001. and 6 d. of every pound moze, and 
this appears clearly by the Letter of the Statute : And the Cale in Mich. 19 
Jac. in C. R between Emſon and Bathirſt doth not make againſt ic, foz the res 
ſolution of the ſaid caſe was upon other matters: The caſe being a man was 
bound in a Statute of 1201. the Sheriff extends, and befoze the Liberate 
takes double Bond of the party foz payment of his Fees, and afterwarys 
bꝛought Debt againſt the party, who pleads the ſaid matter in Ear, and the 
Statute of 23 H. 6. cap. 10. And in the caſe were thzee points. 

1. Whether the Sheriff may take a double Bond foz the papment of his 
Fees, and it was reſolved that the Bond was void, foz the Sheriff might 
have Debt upon the Statute foz his Fees. 

2, Whether the Sheriff ſhall have his Fees befoze the Liberate, and re- 
ſolved that he ſhall not. 

3. Was this very queſtion, and two Juſtices were againſt one, chat where 
the ſum exceeds 100 |. he ſhall have but 6 d. foz levying of every 20 s. of 
the firſt 100 l. But the Judgment was given upon the other points. Alt 
the Court ſeemed to be of opinion that he ſhall have 12 d. foz every 20 8. of 
the firſt 100 1, and 6 d. fo every 20 s. of the reſidue, 
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0 The ſame Term in the ſame Court. 
Awdley verſ#s Joy. 


. being put out of the Town-Clarkſhip of Bedford, moved foz a 
zit of Reſtitution to the place, and it ſeemed to Doderidge Juſtice, 
that the Juſtices of this Court have power to grant reſtitution in this caſe, 
and he cited a Cale in 16 Eliz. in this Court, where reſtitution was granted 
in ſuch a Caſe, and 43 Eliz. by warrant of Fennor Juſtice, a Wait of Reftis 
tution was granted. 

One who was Town-Clark of Boſton fo; life was made Alder⸗man and 
put out of his Clarkſhip, and was reſtozed. This Court hath power not 
only in judicial things, but alſo in ſome things which are extrajudicial. The 
Maioz and Comminalty of Coventry diſplaced one of the Alder-men, and he 
was reſtozedz And this thing is peculiar to this Court, and is one of the 
flowers of it. 

Crew chief Juffice, doubted whether reſtitution could be made to Awdley, 
oz no, becauſe the Office was granted to him in Reverſton, when it was ex⸗ 
pedant upon an Cſtate foz life, and when the Officer foz life dyed, Joy was 
elected, and he ſaid, that all the laid Wzits remembzed are, where he had 
once polleſſion. 

Whitlock Juftice, in the caſe of one Conſtable, 10 Eliz. It was reſolvep 
that this Court hath power to grant Refticution in ſuch a Caſe, where he was 
put out of his Office: And by Jones Jultice, this Court hath power to grant 
Reſtitution, and he remembzed, one Mittlecots Caſe : And Noy being of 
Counſel with Awdley ſaid, that there are Pꝛeſidents to pꝛove this in the 
times of E. 2. E.3. and H. 6. And it was ſaid by the Juſtices that they are the 
chief Conſervato2sof the Peace within the Realm, and therefoze have power 
foꝛ the p2eſervation of the Peace in ſuch factions Towns to grant reſtitution, 


The 
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The ſame Term in the ſame Court. 
Dabborne »ver/#s Martin. 


Homas Dabborne bzought an Action upon the Caſe againſt Martin foz won 
theſe woꝛds, Thou art a Knave of Record, and a forgering K nave: And 1% 54 
it was argued by Jermy fo2 the Defendant,that the woꝛds were not Actionable, Knve of xe- 
foz a nave ſignifies a Bale-Child, ſo that it is no moze than to ſay, Thou art cord. 
a Male-Child of Record: And fo fozgering Knave the Action will not lie, foz 
Fozeer is a general wozd, and map be applied to divers Trades, as fo2ger- 
ing Smith, fozgering Gold⸗Imith; and when he called him fozgering Knave, 
there was no Communication of his Office, 18 Jac. Dir William Brunskill 
bzought an Action upon the Caſe, and declared that he was well deſcended, 
and was a Dentleman of the Chamber to Pzince Henry, and he bzought an 
Action foz theſe wozds, Thou art a Coſener, and liveſt by Coſenage, and ads 
judged not Actionable, Coke, lib. 4. 16. Action upon the Caſe doth not lie 
foz theſe wozds, Thou art a corrupt Man, if there were no Communication 
touching his Pzofeſlion ; And it was argued foz the Plaintiff that the wozds 
were Actionable, foz it lieth foz theſe wozds, Thou art an Out-putterer, if 
they were ſpoken in Northumberland where they are underſtod, but not here, 
Now thep have no ſignification: And the wozds here are ſpecial and ſhall 
have reference to his Office, and ſhall have ſuch an Jnterp2ecation as is now 
uſed, and now Knave hath no ſignification of Bale-Child, 
Jones Juffice ſaid, that if one ſaith, that ſuch an one is a cozrupt Judge, 
Action lies, oz if one ſaith of a Clark, that he is a fozging Clark, Agion lies: 
And in 28 Eliz. the Opinion of Juſtice Fennor was, that foz theſe wozds 
(Thou haſt forged my Father's Will) Action lies. 
Crew ſaid, that he did not underſtand the wozd (Forgering) but foz calling 
one Knave of Reco2d, Action lies. And Doderidge Juſtice ſaid, that he nes 
ver gave way to theſe Actions upon the Caſe foz woꝛds: And no Opinion was 
Kiven this day, 


The ſame Term in the ſame Court. 
Goodwin verſus Willoughby. 


Goodwin bꝛought an Action upon the Caſe againſt Joan Willoughby Wife 

of Thomas Willoughby, and upon non Aſſumplit pleaded, it being found 

foz the Plaintiff, it was moved in Arreſt of Judgment. 1. That the Plain⸗ 

tiff hews that Thomas Willoughby was indebted upon Account, and doth not 

ſhew that Joan Willoughby is Executrix oz Adminiſtratrix, and pet that ſhe 

pꝛomiled to pay, whereas in truth ſbe hath no cauſe to pay, foz there is no 
Conſideration, and ſo Nudum pactum. 

Jermy fo2 the Plaintiff : foz the firſt, becauſe it doth not appear foz what 
cauſe he accounted; J anſwer, that this is but a meer Conveyance : And foz 
the ſecond, that the does not ſuppoſe chat the Feme ts Executrix, &c. But 
here is a god Conſideration, which is, that the ſhall not ſue oz moleſt, and 
that he gave day {oz Payment, this is a ſufficient Conſideration. But Stone 
of Council with the Defendant ſaid, that the firſt is the Gzound of the Aaion, 
and therekoze he ought to ſhew foz what he accounted, 

A a Crew 
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Crew Chief Juſtice, two Exceptions have been taken, 1. Foz the alledg⸗ 
ing the manner of the Account, which J couceive is god enough, and he ned 
not ſhew the cauſe of the Account : And as to the lecond, becauſe it doth not 
appear that ſhe is Crecutrix, oz Adminiſtratrix, and ſo no Conſideration, and 
ſo no Aſſumpſit: Eut here ſhe aſfumes to be Debtoꝛ and makes a Pꝛomiſe to 
pay, which is an Acknowledgment of the Debt by inference, and therefoze he 
conceived that the Aſſumpſu was god. 1 

Doderidge Juſtice, foz the firſt it is god enough, yet Cum indebitatus cxiftit 
is no god Aſſumpſu, but here he ſhews a ſpecial wap of Debt, and it would 
be long and tedious to deſeribe his Account, Foz the ſecond there is no cauſe 
of Action, becauſe it doth not appear that ſhe is Executrix oz Adminittratrix, 
oz Executrix of her own Whzong, | 

en —_ If J ſay to one do not trouble me, and J will give you ſo much, this is not 
ocarance e Actionable, foz there ought to be a lawful Gzound, and foz this cauſe the De⸗ 
Action, is no Claration is void, fog it is only to avoid Moleſtation: Give me time, &c. this 
Ground of an is no god Aſſumpfit, fo; Fozbearance is na Gzound of Action where he hath 
Afſumpſir. no cauſe to have Debt. | 

Jones Juſtice agred in the firſt with them, becauſe a general Action upon 
the Caſe ſufficeth, and in truth it is but an inducement to the Action ; but foz 
the other part he doubted, and he cited one Withypool's Caſe, an Infant with⸗ 
in Age, pꝛomiled to pay certatu Boney, he makes an Crecutoz and dies withs 
in Age: the Executoꝛ faith to him to whom the pꝛomile was made, fozbear 
and J will pay you, and there an Action upon the Caſe did lie againſt the Ex⸗ 
ecuto2 upon this pzomile.aud. pet it was a void Contract, but there was colour 
of Action, foꝛbear till ſuch a time, now the other hath loſt the advantage of 
his Suit: But he gave no Opinion. | | 

Crew, It is a violent pꝛelumption that he is indebted : But by Doderidge 
here is no colour to charge her, but only by inference that He is Executrix. 

Ik a Stranger ſaith, fozbear fuch a Debt of J. S. and J will pay it, it is a 
god Conſideration foz the lols to the Plaintiff, and in this Caſe it appears not 
that there is aup cauſe, and Broom Decondary ſaid, that Withypool's Caſe bes 
foze cited waz reverſed in the Grchequer-Chamber. 

Jones, Ik an Jnfant makes a Pꝛomiſe, it is void, and he may plead non 
Aſſumpſit, which Doderidge did not deny: But upon his Dbligatior he can⸗ 
not plead Non eſt factum, foz he ſaid that he ſhall be bound by his hands, but 

not by his mouth, 
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I he ſame Term in the ſame Court. 


Drope verſus Theyar. 


Debt by Drope againſt Theyar an Jun-keper upon Iſſue joyned, and a 

'' Uexdict ſoz the Plaintiff, Bolſtred moved in Arreſt of Judgment foz the 
Dekendant, and the matter was, that one Rowly who was Servant to Drope, 
lopged in the White Hart at B. Giles, and there had certain Gods of his Pa⸗ 
ſters which were ſtolen from him in the uight, and Drope the Paſter bzought 
an Action thereupon, and it was moved by Bolſtred that che Plaintiff was 
without Remedy. | 

1. Wecauſe it was in an Jun in London, fo2 the Regiſter 105, Quando 
quis deprædatus euns per. patriam, which (as he ſaid) could not be extended ta 
an Inn in London. 


2. It ought to be an Inn, as Jun⸗keper. 
3. Ve 
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3. Ve ought to be as a Guelt lodging, aud this appeareth in Culey's Cale, 
in 5 Jac, in Celly and Clark s Caſe (which was entred, Paſch. 4 Jac. Rot. 255.) 
It was adjudged that where the Gueſt give his G{ods to his Poſt to deliver 
to him tho days after, and the Gods are loſt, that an Action is not main⸗ 
tainable againſt the Jun-keper fo2 them, and this was in an Inne in Un- 
bridge: And in one Sands Caſe, where the Gueſt came in the mozning, and 
his Gods were taken befoze night, he ſhall have an Action againſt the Jnnc- 
Rte per. 

, The Gods ought to be the Sods of the Party who lodgeth there, fo 
the wozds are Ita quod hoſpitibus damna non eveniunt, and here the Paſter 
who bzought the Action was not Gueſt : But admic the Paſter ſhall have the 
Action, pet he ought to alledge a Cuſtom that the Paſter ſhall have the Action 
fo2 the Gods taken from his Servant, Trin. 17 Jac. Rot. 1535. Bidle, aud 

the Palter brought an Actton foz Gods taken from the Servant, and 
there it was reſolved that he onght to conclude that Pro detectu, &c, and ap⸗ 
ply the Cuſtom to him being Paſter: Se Coke's Book of Entrics, 345. And 
that a Cuſtom, that fo2 other Pens Gods in the cuſtody of Gueſts, the Own- 
ner ſhall have an Acton againſt the Jnn-keper it they be ſtolen, 

Obj. This is the Common Law, and therefoze ought not to be alledged. 

Anlw. Where a Man takes upon him to ſhew a Cuſtom, he ought to ſhew 
it pꝛeciſely, he cited Heydon's Caſe, Coke, lib. 3. 28 H. 8. Dyer 38. And it 
was ſaid fo2 the Plaintift that Gods are in the poſeſſton of the Paſter which 
are in the poſſeſſion of his Servant, and ſo here the Paſter might have had 
Action well enough, 8 E. 4. my Servant makes a Contract, oz buys Gods 
to mp.ule, Jam liable, and it is my Ac, 

By the Court an Inne in London ts an Inne, and ik a Oueſt be robbed in 
ſuch an Inne, he ſhall have Remedy as if he. were Euns per patriam :. Eut the 
chiek Point was, whether the Paſter ſhall have the Action in the Cale where 
the Servant loſt the Gods, and by Jones Juſtice in 26 Eliz. in C. B. upon the 
Statute of Hue and Cry it was reſolved that if the Servant be robbed the Pa⸗ 
ſter may have the Action, and lo by him ſhall it be in this Caſe. Doderidge Ju- 
tice, the Servant map have the Action allo: If che Servant be robbed-of 
Tarcs, the Paſter o; Servant map have an Appeal, 8 E. 2. Tit. Kobbery 3 
two jopnt Perchants, one is robbed, both ſhall jopn in che Action, and map 
alſo jopn in the Appeal. But it may be objected (as Whitlock Juſtice did) that 
the Paſter is not Hoſpitans, J ſap this is to no purpole, A Pan put his 
Hozle in the Stable, and befoze he goes to Sed 02 Lodging the Vozle is gone, 
he ſhall have an Action although he did not lodge there. Foz the wo2d tran- 
ſcuntes) although he be at the end of his Journey, pet it is within the Cu- 
tom, and he fall have Action, And by Crew, ik J lend Cloth to a Zayloz, 
and it is ſtolen from him, the Taploz ſhall have an Action of Treſpaſs, oz 
the Owner, 

Jones, The Caſe of Hue and Cry is a ſtronger Caſe than this is, foz 
there che Servant ought to ſwear that he is robbed, and pet the Paſter ſhall 
have an Adion: And fo2 the wozd (tranſcuntes) all agreed that although he be 
at the end of his Journey, oz at an Inne in London, pet he is within the Re- 
medy cf this Lew: And if a Pan ſtay in an Inne a month, oz a quarter of a 
year, ſhall not he have an Actton ik he loſe his Gods 

Doderidge agrœd, that if a Pan be boarded in an Inne, and his Sods are 
{folen, he ſhall not have an Action upon this Law. And notwithhanding this 
Objection, Judgment was given foz the Plaintiff upon the Uerdic, 
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Z, in. 2 Car. In the King's Bench. 
Sir William Button's Caſe, 


Words. 83 R William Button a Juſtice of Peace bꝛought an Action foz theſe woꝛds; 
Fir William AI Sir William FEutton's Men have ſtolen Sheep, and he ſpake to me that I 
Putton's 3/28 ſhould not proſecute them, and it ſems that the Action did not lie, becauſe Dir 
3 ole, William did not aver that he is a Juſtice ok Peace, and it doth not appear in 
Sheen, and he : g 
habe to me that what County the ſaid Felony was done, 36 E liz. One bꝛoug he an Action foz 
1 0:14 t pro- theſe woꝛds; A, is a coſening Fellow, and the greateſt Pick- purſe in Noꝛztham⸗ 
ſecute ibn. ptonſhire, and there is not a Purſe picked within 40 Miles of Aozthampton but 
he hath an hand in it; And the Action did not lie becauſe he did not aver that 
there were Purles cut. 

Joncs Juſtice put this Cafe, One ſaith, that A. is as ſtrong Thief as any is in 
Wiarwick-Goal, he ought to aver that there is a Thick in Warwick-Goal, oz 
otherwiſe they are not Actionable, 

Doderidge put this Caſe, There is a Neſt of Thieves at Dale, and Sir John 
Bzidges is the maintainer of them, theſe are Acttonable, becauſe it implics 
Maintenance, 


Note that it appeared upon a motion which the Attorney-general made againſt 
one Lane who is a Recuſant in Nozthamptonſhire ) that a [.caſc for ycars made 
by a Recuſant of his own Lands atter Conviction, it it be Bona fide will bind 
the King, but if it be upon Fraud and Covin, then it will not; and Whitlock 
(aid, that it is a common Courſe for Recuſants to make Leaſes after their In- 
dictment and before Conviction, 
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The ſame Term in the ſame Court. 
The Caſe of the Major, Bayliffs and Juratcs of Maid ſtone. 


Na Quo warranto depending againſt the Mayoz, Bailiffs and Jurates of 
Maidſtone in Kent, Serjeant Finch of Council with them of Maidſtone, 
put the Cale bꝛielly in effect thus: In the Quo warranto againſt them, it was 
owered by the Court that they ſhould have day to plead until a foztnight after 
Trinity Term, and the truth was that they had not pleaded accozdingly, 
whereupon Judgment was entred in the Roll, and the Wait ok Seiſin awar⸗ 
ded, and Execution thereupon 3 and afterwards. by a pꝛivate O2der in the Ua- 
cation by the Chick Juſtice and Juſtice Jones, it was ozdered that the Judg⸗ 
ment ſhould be ſtayed, and the truth was, that it was never entred amongſt 
the Rules of the Court, and therefoze he pꝛaped that the Judgment might not 
be filed, but that the laſt Ozder might be obſerved, and that they might 
amend their Plea, 

Hcndon Serjeant on the other ſive ſaid, that it could not be, fo2 by the Judg- 
ment given the King was entitled to have the Pꝛofits of Franchiſes which 
he ſhall not loſe ; and he cited the Caſe which is in F. N. B. 21. Crro2 in B. R. 
cannot be reverſed the lame Term bekoze the lame Juſtices without a Wie 
of Ercoz, but otherwiſe 1: is in C. B. and he ſaid, that the ſame courſe was 
obſerved in Eyre, there can be no pleading in Eyre after the Eyre determi⸗ 
ned, and upon this he cited the Cale of 15 E. 4. 7. betoze the Juſtices in Eyre, 
ik the Dekendant does not come the Franchiſes ſhall be leiled into the King's 
hands, 
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hands, nomine dittinctionis, and if the Party which ought the Fzanchile doch 
not come during the Eyre in the ſame County, he ſhall forfeit his Franchiſe 

fo2 ever, ſo here after Judgment entred, there can be no Plea per que, &c. 

Finch, We have Oꝛder from the Court fo; ſtay of Judgment, and here no per- 

fect Judgment was given, and this is not without P2eſident, and he cited one 
Chamberlain's Caſe, where the Judgment was nigh to Perfection, &c. but he 

did not put the Cale. Crew Chief Juſtice, in this Cale there was the Allent 

of the Attozney-general, who p2oſecuted the Quo warranto, and ſo the Caſes 

put by Hendon to no purpole, Jones upon F. N. B. 21. J. tok this difference, 

true it is that the King's Bench cannot reverſe a Judgment although it be Were 
in the ſame Zerm without a Wit of Crroz, but this is where Erro? lies in Kis? Perch 
the ſame Cauſe in the lame Court, as upon Outlawzp, but if no Crro? lies ;.. e in 
in this Court fo the ſame Caule, but in Parliament, then the King's Bench men: «1-199; 
may reverſe the Judgment without TTlzit of Crroz being the lame Term, Writ ot Error; 
And the Judgment here was ever of RKecozd, fo2 the Roll until it be fired $29 shore 
amongſt other Rolls is no Reco2d, not. 

And foꝛ the Caſe of 15 E. 4.7. it is not like our Caſe in reaſon, ko; when when z gls 

the Eyre is determined the Power of rhe Juſtices in Eyre is allo determined, became a ke- 
but it is not lo here, fo2 the Juſtices have Power from Zermto Term: But dd. 
Noy argued further fo2 the King, that it is a Judgment of another Term, 
and Execution awarded upon it, and laid that it is without Preſiden that now 
it ſhould be avoided, and upon the awarding of Exccution, the King under his 
Seal hath averred that Judgment is given which cannot be falſified. and to! 
Chamberlain's Cale he ſaid that there was an Allent in it. Doderideo, The 
Queſtion which now is moved, is but this, whether a Judgment entred in a 
P2ivate Roll (as a Memorandum) and afterwards there is an Oꝛder that the 
Judgment ſhall not be filed, if che Judgment upon this ſhall be ſtayed : and 
ſpeaks to it, and by him the Cale of 15 E. 4.7. is nothing to this purpoſe, 
ko; 3uffices in Eyre were Juſtices by Commiſtion, and they had not the Cu- 
ſtody of their Kecozds, and ſoit differs from this Caſe, 5 

And Jones Juſtice (which was not denied) if a Judgment be pronounced 
here and be not entred, the Judges map alter tc the nert Term. It was laid 
by Noy in this Cale that all Franchiſes in England are againſt common Right, 
and Crecutton of Juſtice, and fo? the pzeſent purpoſe, he cited one Sir John 
Wells's Caſe, where in a Quo warranto the Defendant had day to pleao, oz 
otherwile that Judgment ſhould be entred to ſeiſe, and he failed co plead at the 
dap, and the Judgment was not filed, and yet he could not be relicved: But 
it was laid by ſome of the Juices, that this was a Caſe of great ertremitp. 

But by Hendon it was affirmed in the Exchequer in one Sander(on's Caſe, and 
in the principal Cale the matter was adjourned fo2 a koztnight, and o2dcred 
that the Plea ſhould be accozded. 


Mich. 2 Car. In the King's Bench. 
Sharp verſas Ruſt. 


N an Action upon the Caſe, upon an Aſlumpſit between Sharp Plaintiff, 
and Walter Ruſt Defendant, upon Non Aſſumpfit pleaded, it was found fo; 
the Plaintiff, and it was moved in Arreſt of Judgment upon theſe wozds in 
the Declaration, the Defendant (being Father to the Plaintiff's Wife, fo: 
whom the Apparrel was bought) ſaid to the Plaintiff, deliver the Apparrel 
to my Daughter, and I will pap foz them, and ſaith not to whom the Pay- 
mens 
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ment ſhall be made: And it was argued by Woobrich of Grays-Inne that this 
is no ſufficient cauſe to ſtap the Judgment, fox by neceſſary Jmplication and 
Kefercuce of wo2ds pꝛeccdent, the certainty of the Perſon appeareth to whom 
the Payment ought to be made. And he obſerved that in our Law the time, 
the Cſtate, the thing, and the Perſon not being fufficiently cxpyefſed, pet by 
neceſſary Coherence and Relation to matter pꝛecedent, they are ſometimes 
made certain enough : 1. Foz the time, Perkins, p. 496. puts the Mule, ik a 
Condition hath relation to an Act pꝛecedent, and no time is limited when it 
ſhall be done, yet it ought to be done when the Act pꝛecedent is done, and there⸗ 
foꝛc ik J. S. be bound to me in 201. upon Condition that ik J enkeoff him of 
Wlack Acre, that then he will pay me 101. &c. in this Caſe pꝛeſently when 
J have enkcoffed the Obligoz of Elack Acre he ought to pap the 101. not with⸗ 
ſtanding there be no time limited when it ſhould be paid. 2. Foz the thing 
being put inccrtainly, yet the Communication pꝛecedent makes this certain, 
30H. 8. Dyer 42. in the Caſe of the Crecuto2s of Grcenliffe, where it is agreed, 
that albcit it is not ew what thing is granted, yet it ſhall be the Land of 
which the Communication was. 3. Fo; theCliace, although it be incertain, 
yet ſometimes it is made certain by the matter pꝛecedent, as in the Cale, Co. 
lib. 8. A Dtewardſhip was granted koz life, and afterwards an Annuity was 
granted foz the Ererciſe of that Office, without declaring what Eſtate He ould 
have in that Aunuity, and reſolved that he ſhould have the Annuity koz like, 
becauſe he had the Office kor like. 4. Foz the Perſon, the Conſideration 
lometimes aſcertains the Perſon, and therekoze ik Land be given to one by 
Deed, Habendum ſibi una cum filia donatoris, in frankmariage, thts ſhall enure 
co both, becauſe the Feme is Cauſa donationis, and by tntendment of Law 
the Land aud the Feme ſhall be given together to the Man foz the Advance- 
ment of the Feme, as it is Mich. 2 & 3 Phil. & Mar. Dyer 126. a. 4 E. 3. 4. 
Plowd. Grm. 158. cnfcoff him and another, and bind him and his Meirs to 
warrant, and doth not ſay to whom he ſhall warrant, yet the Feoftee and his 
ÞPeirs ſhall have advantage of this Warranty, foz it cannot have any other in⸗ 
tendment: 6 E. 2. Voucher. 258. 22 E. 4. 16. & Kelleway 108. & Coke, lib. 
8. Whitlock's Caſe, in a Leaſe fo2 years reſerving Rent, it is the ſureſt way 
to make the Reſervation to no Perſon in certain, but to leave it to the general 
intendment of the Law, 15 H. 7. A Pan deviſeth that his Land ſhall be ſold 
fo the payment of his Debts, and doth not ſay by whom, they ſhall be ſold bp 
his Crecutozs, becauſe they are liable foz the payment of his Debts, but if 
one deviſe that his Land ſhall be ſold,and ſaith not fo2 the payment of his Debts, 
the Dev le is void, becauſe the Law doth not intend in this Caſe to make the 
Sale, 40 E. 3. 5. 4 E. 3. Fitzherbert Obligation 16. Nota, if a Man be bound 
in Debt o2 Covenant by wziting, and puts ſuch a Clauſe in the wziting. Et ad 
ma jorem hujus rei ſecuritatem invenit fidei juſſores quorum unuſquiſque in tot. & 
in ſolido ſe obligavit, that although none ſpeak there but the Pꝛincipal in the 
Tlziting, ik the others put to their Seals, they accept that which the Pꝛin⸗ 
cipal ſpake, and ſo become pꝛincipal: 2 E. 4. 20. and here in our Cale it ap- 
peareth that the Debt was ſo, and therefoze it is reaſon that the Declaration 
ſhould be lo, fo there cannot be a material difference between the Declaration 
and the Deed, and eſpecially being upon an Agreement which is to be ruled ac⸗ 
co2ding to the intention of the Parties, as it is in Plow. Com. 140. a. In our 
Law if any Parties be agreed upon a thing, and wozds are crp2efled oz wzit⸗ 
ten to make the Agreement, although they be not apt wozds, pet if they have 
ſubſtance in them tending to the effect intended, the Law ſhall take them of 
the ſame ſubſtance as wozds uſual, fo2 the Law regards the intention of the 
Parties, and here the intent appearcth that the Aflumption ſhall be made to 
the Plaintiff, although there want erpzels wozds, and therefoze he pzayed 
Judgment koz the Plaintiff, And akterwards the ſame Term Judgment was 
given fo2 the Plaintiff, 
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The ſame Term in the ſame Court. 1 


Beven verſus Cowling. 


N an Action upon the Caſe Littleton moved in Arreſt of Judgment fo the 4&ion upon 

Defendant, wherein the Caſe was this, the Defendant aſſumed that if the the Caſc, upon | 
Plaintiff would vefer the payment of a Bond, in which one A. was bound 3 * 170 
to him, and would not implead him upon it, then he pꝛomiſed to pay it, and not ſuc ſuch an 
he doth not ſay that he deferred the Payment until ſuch a dap, and therefoze one, he would | 
this is no valuable Conſideration, ſo that the Action doth not lie, foz notwith- Pay it, here | 
ſtanding this he may implead him p2eſently; Mich. 12 Jac. Keble's Caſe, A ood oy 
Pan pꝛomiſeth to pay ſo much in couſideration of a Leaſe at Will, and it was 925 
holdeu uo god Conſideration, foz by the ſame baeath that he creates it, he map 
deleat it, and Paſch. 8 Jac. Auſtin's Cale: A Pan pꝛomiſe that in conſidera- 
tion he would fozbear another, he would pay it, and no time was limited, and 
therefoze it was holden no god Conſideration. Trin. 38 Eliz, Rot. 523. f 
Pan pꝛomiſe quod non implacitabit;/ and avers quod non implacitavit, and bes 
cauſe of the uncertainty it was holden no valuable Conſideration, 

Doderidge Juftice, If there be no Tonſideration at the time, oz no cauſe of 

Action, the: fozbearance akterwards will not make it Acionable, and he ſaid 
that it had been adjudged in this Court, that a Conſideration to fozbear fo? a [1 
little time is not god, but by ſome to fo2bear fo; a reaſonable time is god. | 
But in the p2incipal Cate upon the hearing of the Declaration read, it ap- 

peared, that it was, that he ſhould never implead him upon the ſaid Obliga⸗ 

tion, ſo that if the Plaintiff bzings an Agion upon the Obligation, the De- | 
fendant here may have an Action upon the Cafe againſt him, Alſo it was non 
implacitabit, and this ſhall be taken indefinitely, quod nunquam implacitabit, 
and therefoze the Judgment was affirmed, koz otherwiſe the Plaintiff ſhali 
both take advantage of this Pzomiſe and of the Bond alſo, and here he hath 
in a manner fozſaken the benefit of his Bond, and hath betaken himſelf to the 
benefit of this Aſſumpſit. 

By Jones and Whitlock Juſtices, if A. be bound to me, and J enter into 
Bond to him, that J will not ſue this Obligation, J cannot ſue him upon the | 
firſt Obligation, without kozfeiture of my Bond: and by Doderidye, if an , 
Obligation be fozfeited, and J ſay to the Obligee, do not ſue the Obligoz, 
oz do not implead him, an Action upon the Caſe lies againſt me. 
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The fame Term in the ſame Court. 
Arnold verſas Dichton. 


]* au Action upon the Caſe, and Non Aſſumpſit pleaded, it was found foz 4ſlumph. 
the Plaintiff, and Noy moved in Arreſt of Judgment, that there was no 
Conſideration to maintain this Action, the Caſe being thus: Arnold having 
married the Daughter of the Dekeudant's Teſtatoz, the Teſtatoz pzomiſed 
to give him 40 l. and Peat and Dyiuk foz a pear, anda Feather-bed and Bol⸗ 
fer, and afterwards the Teſtatoz in conſideration that the Plaintiff would 
fozbear to ſue him all his life foz it, pꝛomiled that he ſhould have as god a 
Po2tion at his death as any of his Childzen, any the Plaintiff declares * 
e 
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he gave to one Tho P. one of his two Sons 200 1. and that he left him at the 
time ok his death, but 30 l. but when he gave to Tho. P. the 200 l. appears 
not, peradventure it might be in his life time, and this Pꝛomile doth not ex⸗ 
tend to that which he had given befoze, as if a Pan be bound to keep a Goal, 
and that no Pziſoner ſhall eſcape, this only extends to a future Keping, and 
future Eſcapes, and not to other Eſcapes which were befoze. 

True itis, that ſometimes the Law will alter the ſenſe, as in the Caſe of 
32 H. 6. where a Pan is bound that his Feoffees, 8c. And at another day 
Doderidge ſaid, that the firſt Pzomiſe was but an Jnducement to the ſecond, 
and the Defendant hath pleaded Non Aſſumplit to the laſt Pꝛomiſe, and then 
comes the Plaintiff and ſhews that he gave ſuch an one 200 l. and doth not 
ſhew when this was given, and this map be befoze the Pꝛomiſe, and theres 
foze I conceive the Declaration is not god: Jones agreed that the Declaration 
is not god, foz admit that in this Caſe he had given to all his Childzen but 
one, great Poztions befoze the ſaid P2omiſe, and had given a ſmall Poztion 
to one after the Pꝛomile, the Plaintiff now ſhall have but accozding to the 
ſaid Pꝛomile, and it is alledged here, that he gave to ſuch an one 200 l. which 
may be befoze the Pꝛomile, and therefoze the Bzeach not well laid, 

Whitlock contra: and that the Plaintiff ſhall have acco2ding to the beſt 
Gift in this Caſe, whether it were befoze oz after the Pꝛomile, and that up⸗ 
on the intention of the Pzomiſe ; fo2 the intention is, that the Plaintiff 
ſhould have as god a Parriage Poztion with his Daughter, as any other 
of his Childzen ſhould have: But by Doderidge this Conſtruction cannot be 
made without offering violence to the wo2ds, fo; then daret ſhould be foz de- 
diſſet, and fo2 any thing which appeareth he had a Poztion befoze, and this 
was but a Duper-additton, | | 

Jones put this Cale: J am bound to enfeoff J. S. of ſo much Land as J will 
enfeoff J. D. this extends not to a Feoftmeut which J have made to J. D. be- 
foze, but only to a Feoffment which J ſhall make to him afterwards, which 
was not denied by Whitlock, and it was adjourned, 
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The ſame Term in the ſame Court. 
Barker verſus Ringroſe. 


32 bought an Action upon the Cale againſt Ringroſe, and declared, 
that whereas he was of god Fame, and exerciſed the Trade of a Wowl- 
winder, the Defendant ſpake theſe ſcandalous wozds of him, that he was a 
Wankrupt Rogue 2 and it was moved in Arreſt of Judgment, that thole wozds 
were not Actionable 3 foz the wozds themſelves are not Actionable, but as 
they concern an Office oz Trade, &c. and it appeareth by the Statute of 27 E. 
3. th.t a Wwl-winder is not any Trade, but is but in the nature of a Pozter, 
ſo that the Plaintiff is not defamed in his Function, becauſe he hath not any; 
alſo 5 is not averred that he was a Wol-winder at the time of the wozds 
ſpeaking. | 
Jones Juſtice : Ik one ſaith of a Wol-winder, that he is a falſe Mol- 
winder, Action upon che Caſe ticth ; and it was demanded by the Court, whae 
a UWwl-winder was 2 and it was anſwered that in the Country he is taken co 
be a Wwl-winder that makes up the Fleece, and takes the Dirt out of it: 
and a Wowl-winder in London opens the Fleces, and makes them moze cus 
riouflp up, and in London they belong tothe main of the Staple. 
Doderidge 


Calfe verſus I 2 5 
Nevil. 


— 
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Doderidge, If one ſaith of a Sher-man, that he is a Bankrupt, Action lies, In what Caſe 
and ſo it hath ben;adjudged of a Shoe-maker : and note that if one ſaith of 10 call « Man 
any Pan (who by his Trade map become a Bankrupt within the Statutes) 4 0 =. 1% 
that he is a Bankrupt, an Adiop lies, as of a Taylor, Fuller, gc. And the RTE 
Court ſeemed to incline, that in this-Caſe (being ſpoken of a Wol-winder 
in London) the Action lies: But Mich. 3 Car. the Caſe being moved again, 

the Court was of Opinion, that the Action could not lie, and would not give 
Judgment fo the Plaintiff, / J 


The ſame Term in the ſame Court. 


N by Doderidge and Jones, Juſtices, that upon the principal Judg- Outlawry re- 
ment reverſed, the Dutlawry is alſo Ipſo facto reverſed : Allo if an wee er 
Dutlawry be awarded, if it be not per Judicium Coronator. (unleſs it be in principe! judg- 
London) the Outla wp is void. 3 ä ment. 

It was demanded by the Juſtices, when the Outlawzy and Judgment are 
affirmed, how the Entry is And it was anſwered by Broome Secondary, 
— — Entry is general, Quod judicium affirmetur in omnibus: and this 
ſufficeth. | 
But if the Judgment be affirmed, and the Outlawzp reverſed, then the 
Entry is, Quod judigium affirmetur & Utlagario caſſetur. ä 


= 
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I The ſame Jerm in the ſame Court. 
Calfe and others, verſus Nevil and others. 


Scire facias was bꝛought by Joſcph Calfe and Joſhua, Erecutozs of A. 

againſt Nevil Davyes and Bingley, and the Cale was this, They be- 
came Bail to one Hall; who was condemned in an Action to the Teſtatoz of the 
Plaintiff) that the laid Hall ſhould either render his Body to Pꝛiſon, oz that 
he ſhould fatisfie the Judgment, the Defendants plead, that after the Scire 
facias returned, and pzeſently after the Judgment, the ſaid Hall brought a 
Mit of Erro in the Gxchequer-Chamber, hanging which, the ſaid Hall, 
reddidit ſe priſonæ in exoneratione manucaptorum ſuor. and there died; and 
the Plaintifl demurred upon this Plea, becauſe it was double, and Calthrop 
argued foz the Plaintiff, that it was double, oz rather treble, 

1. That Reddidit ſe priſong. 

2. That he was impꝛiloned. 

3. That he died in Pꝛilon. 

And to pzove the Plea double in this Caſe, he cited 13 H. 8. 15. 16. 4 E. 

4. 4. 21 Hl. 7. 10. The ſecond matter that he moved againſt the fozmer was, 
that pendant the UWzit.of Erroz reddidit ſe priſonæ, and doth not conclude ups 

dn the Recozd, . & hoc paratus eſt verificare, as he ought to have done, and foz 

this he cited 7 H. 8. Kelleway 118. 

It J. S. be bound in a Recognizance, that A. ſhall appear ſuch a dap be- 
foze the King's Juſtices at Weſtminſter, if his Appearance be not recozded he 
ſhall not have any Averment, by Bricknell and Conisby, and in 30 Eliz. It 
was one Wicks's Cale, which is ours in effect in caſe of Pail, Dyer 27. 6 E. 
4.1. 2. Foz the matter in Plea is nought, 1. Becauſe by the TWzit of Cr- 
x02 bzought, the Scire tacias againſt the Bail is not ſuſpended, becauſe the 
Bail is a diſtind Recozd 3 and upon this * 7 the Cale of the — 
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of Spain againſt Captain Gifford, which was, Trin. 14 Jac. That by the 
Mit of Grroz bzought the Bail was not tu „and he laid that it wog 
ſo reſolved allo in Goldſmith and Good wins Caſſe. 58 
2, Foz the Render of the 9 ; it is not gon, becauſe it 
doth not appear upon Recozd :. and-foz/this'he cited vie Auſtin and Monk's 
Caſe, which is in 14 Jac. In Scire facias againſt the Vail, it is pleaded that 
the Pꝛincipal had rendzed hiniſelf to Pziſon, and upon the matter it appeais 
ed that the Render was upon Candlemas-day, which is not Nies juridicuss und 
ſo the Court this day had no power to commit him to Pziſon, foz which the 
Plea was adjudged void, . 
3. Foz the death it is no Plea; the Bail by it is not diſcharged, becauſe 
he hath not rendzed himſelf in due time: and koz that he cited Juſtice Williams 
and Vaughan's Caſe, which was Mich. 3 Jac. where in Scire facias againſt the 


Bail they pleaded that e » was dead, and thereupon the Plaſnciff 
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— and in OILED two Po — = pI . ade 
1. There was no Capias d to have iſſued t | 
and pet reſolved that a Scire facias would lie againſt the Bail. 4 
2. That the Plea in Bat is novgwd, berauſe it may be that the Principal 
died after the Capias awarded, oz after the Return thereok, becauſe it | 
eth that there was once a default in che Pzrncipal, and fp the Bail 'fozfeiced, 
and no Plea afterwards would diſcharge it, and upon this he put this Cale : 
A Paiſoner eſcape out of Pziſon, che Goaler makes freſh uit, and befoze 
he hath taken him, the Pziſoner dien, this is the Kc of Gon, and yet berauſe 
it was once an Eſcape, an Action of Eſcape lies againſt the Goaler : Jermy 
foz the Defendant ; and he remembzed a Caſe which was Hil-20 Jac. Cadnor 
and Hilderſon's Caſe, that by the Mzit of Erroz, the Bail is ſuſpended. No- 
ta, that it was agred by the Court in this Caſe, that by the Wiic of Crroz 
bzought in, the Bail was not diſcharged, becauſe it is incertain whether the 
Judgment ſhall be reverſed oz not: Alſo it was. agred, that if the Pzincipal 
dies befoze a Capias awardedagainſt him, that the Bail is difeharged : It was 
alſo agreed by the Court, that the Plea was not double, foz the firſt matters 
Where a Plea are but an inducement to the lat; and pet by Doderidge, Af ſeveral matters 
is double, and are pleaded in Ear, and there be not any Dependency on them, the Plea is 
where not. pquble, although none of them be material but one. | 1 
Jones Juſtite cited one Hobs and Tadcaſter's Cale; which'was 33 El. in 
B. R. where after a Wit of Crroz bzonght, a Scire facias iflued again the 
Bail, and upon Nihil returned, the Plainriff in the Scire facias bzoughe in 
an Audita Querela, and there the | in queſtion, whether upon the 
Judgment the Pzincipal ought p2eſently render Himſelf to Pzilon, 02 that he 
ſhould ſtay until a Capias awarded againſt Him, and there it was reſolved im 
Popham and all his Companions, the Pꝛincipal is not bound to render 
himſelf to Pꝛilon, until a Capias be taken out 3 ſo that if he dies after che 
Judgment, and befoze the Capias awarded againſt him, the Ball be diſ- 
charged. | | 5 5 
Allo in the pꝛincipal Caſe here it was reſolved, that a Scire facias does not 
lie againſt the Bail, until a Capias be awarved againft the Pzincipal-: and 
becauſe no Capias in this Caſe was awarded againſt che Pzincipal (which 
could not be by reaſon of che Wyic. of Erroz) befoze his death. And alto the 
Plaintiff in his Declaration ought to have averrod, and ſhewn that the Ca- 
pias was awarded againſt the Pztnoipal, Foz thete reaſons Judgment was 
given quod querens nil capiet per Billam, - ; 


The 
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The ſame Term in the ſame Court. 
| Reynor verſus Hallet. 


N an Action upon the Caſe fo theſe wozds, viz. Repnoz is a baſe Gentle- Words 
man, he hath four Children by his Servant Agnes, and he hath killed them geynor 5; £ 
all, or cauſed them to be killed : and after a Uerdia fo2 the Plaintiff, it was baſe Gentleman, 
moved in Arreſt of Judgment by Jermy, that the wozds were not actionable : # bath for | 
Foz, 1. As to the firſt wozds, Baſe Gentleman, they are but wozds of NG 
Choler, | p at 71 
2. The next wozds, He hath four Children by his Servant Agnes, cannot be * 
actionable, fo2 although ſhe were once his Servant, pet ſhe might be after⸗ en to be Kii 
wards his Wife. | led. 
3. The Plaintiff hath averred in his Declaration, that he hath lived con⸗ 
tinently, and then he cannot have Childzen by his Servant Agnes, and then 
the wozds are not Actionable. 
And 4, Foz ſaying he hath killed them is not actionable, and upon this he 
cited one Snag's Caſe, Co. lib. 4. who bzought an Anion foz theſe wozds, Thou 
haſt killed thy Wife; and it appeared bp the Declaration, that his Wife was 
alive, and therefoze it was reſolved, that the wozds were not Adionable. 
And as to the laſt Exception, it was ſaid by Aſhley Serjeant on the other 
ſide, that albeit the Plaintiff hath averred in his Declaration, that he lived 
continently, and ſo in a manner confeſſed that he had no Childzen, this is but 
foz the Aggravation of the Dffence of the Defendant : as when an Action is 
bzought fo; calling one Thief, he avers that he lived honeſtly, and pet the 
Action will lie. But J confeſs if the Plaintiff had averred chat he never had 
any Child, then it would be like to Snag's Caſe, Co. lib. 4. 16. a. and that 
the Action would not lie. | 
But in Anne Davyes Caſe, there ſhe averred that ſhe was a Uirgin oi god 
Fame, and fre from all ſuſpicion of Incontinency; and the Defendant ſaid 
that a Gꝛocer had got her with Child: Owen Ward's Caſe fn Cook's Bok of 
Entries hath the ſame Declaration as this, and it was the Pzeſident thereof, 
But Jermy moved another Exception upon theſe wozds, He hath killed them, 
and doth not ſay Felonice, which is not god, foz he might kill them in Exe⸗ 
cution of Juſtice, which is juſtifiable, Trin. 2 Jac. Willer's Caſe in the Court, 
it was adjudged, that foz theſe wozds, Thou haſt ſtolen a piece, and J will 
charge thee with Felony, an Action lies not, becauſe a Piece is a wozd of doubt⸗ 
ful ſigniſication. rt | a 
on Trin. 20 Jac. It was reſolved that theſe wozds ( Agnes Knight is a 
Witch) were not actionable : but it was anſwered by the other ſide, that upon 
the whole frame of theſe wozds, thep cannot be intended but to be ſpoken ma- 
litioullp, and there can be no pzetencs of lawful killing of Childzen : Dode- 
ridge, All the wozds joyned together are actionable ; but theſe wozds only 
conſidered, He hath four Children by his Servant Agnes, are not actionable, 
and albeit he doth not alledge it Felony, pet this is a Scandal, and god cauſe 
of Aion, Jones agreed, and pet he conceived, that foz ſaying ſingly, that one 
hath a Baſtard, an Action lies not, albeit the having of a Baſtard be puniſh⸗ 
able by the Statute of 18 Eliz, cap. 1. But by him he hath killed the King, 
ſhall be taken in pejori ſenſu : otherwiſe it is, if the wozds of themſelves be 
indifferent, as (Pope) and this wozd ſhall not be the rather taken in pejori ſen- 
ſa, having relation to all the Sentence: fo; the contrariety of the Declara- 
tion, it ſems to me chat the Declaration is god enough; but ik one ſaith, 
Thou haſt killed J. S. where in truth there never was ſuch a Pan, it is noc 


actionable. 
B b 2 Eut 
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But here the Averment of the Plaintiff is moze general, Ubi re. vera, he 
is not guilty 02 incontinent, which is a general Allegation : but if he had 
averred Ubi re vera, he never had any Child, there peradventure the Action 
would not lie, but here it will: Whitlock Juſtice agred, and he ſaid that the 
firſt woꝛds, hath had four Children by his Maid Agnes are actionable, and foz 
the other matters they agreed, whereby Judgment was given foz the Plaintiff. 

' TI 


—— —— — ñæk.— — — 


The ſame Term in the ſame Court. 


T Dis Term in the Common Place, @erjeant Hendon cited this Caſe to 
be adjudged 4 Jac. A Copy-holder made a Leaſe foz yeavs by Licenſe, 
and the Weſſe died, that this Leaſe ſhall not be accounted Aſſets in the hands 
of the Executoꝛs, neither ſha[l it be extended : Eut the Cale was denied bp 
Juſtice Hutton and others, and that an Ejectione firme lies of ſuch a Leaſe, ' 

But he ſaid, that if a Copp-holder makes a Leaſe foz years by Licenſe of 
the Lozd, and dies without Meir, the pears not expired, the Lozd notwith- 
ſtanding this may enter, fo the Eſtate out of which this Leaſe was derived is 
determined: But Yelverton Juſtice was contra, becauſe this Licenſe ſhall be 
taken as a Confirmation of the Lozd, and therefoze the Leaſe ſhall be god 
againſt him, and zthere (as A heard) it was argued by all, that if a Copy⸗ 
holder makes a Leaſe foz a-year, this isa Leaſe by the Common Law, aud 
> 7 and ſhall be accounted Aſſets in the hands of the Executozs of 
the Leer. | 


os U 43 


DIES 


The fame Term in the King's Bench. 


Ota, Upon Evidence to a Jury between Buffield and Byburo, the Caſe 

YN. appeared to be this, upon a Deviſe with thefe wows, I will and deviſe 
that A. and Amy Feoffee (hall fand ſeiſed, and be ſeiſed to the uſe of John Callis 
for life, the Remainder, et. And the pet eng he had no Feoffees + and 
the Opinion of the whole Gourt (nullo contradicente) was, that this is a g 
Deviſe to John Callis, by reaſon of the intention. 38 H. 8. Bro. Devil 48. 
& 15 Eliz. Dyer 323. were urged foz the pjof of it, and by Doderidge the 
Caſe of 15 Eliz. is moze ſtrong than our Cale is: Lynien made a Feoſtment 
to his own ule, and afterwards deviſed that his Feolſws ſhould de leiſed to 
the uſe of his Daughter A: who in cruth was a Baſtard, and pet this-is a 
god Deviſe of the Land by intention, foy/by no poſſibility they can be ſeiled- 


to his ule. - 
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Mich. 2 Car. In the King's Bench. 
Lemaſon and Dickſon's Caſe. 
Trin, 2 Car, Roll. 1365. 


T? E Cate was this, One Parcevall Sherwood was indebted. to Suſan 
Clarke, who bzought an Action of Debt, by a Bill of Middleſex, which 
is in nature ot a Mzit of Treſpaſs againſt him, and Sherwood upon a mean 
P;ocels was arrefted by the Defendant (being Bapliff of the Liberty of 
White-Chappel) and being in his cuffody, he ſuffered him to eſcape: After- 
wards Suſan Clarke made the Plaintiff her Executoz, and died, and then the 
N bzought an Action upon the Caſe againft the Defendant upon the ſaiy 
3 and upon Iſſne joyned, ft was found foz che Plaintiff, 

And Calthrop of Council with the Plaintiff, moved, that che Action will 
well lie, foz the Teftatoz himfelf might have had either an Action of Debt, 
oz upon the Caſe, upon the faid Eſcape, and therefoꝛe the Execuvoz map have 
the lame Remedy, and that by the Equity of the Statute of 4 E. 3. cap. 7. 
which gives an Action to Exerutozs pro bonis aſportatis in vita Teſtatoris. And 
by 14 H. 7. 17. this Statute ſhalf be taken by Equity, and Adminiſtratozs, 
who are in the fame Piſchief ſhaft have the ſame Remedy, albeit they be not 
named in the Statute, old Nat. Brevium by 2 An Executoz ſhall have a Quare 
impedic fog a Diftyrbance made in vita Teftator. and 7 H. 4. 6. and old Nat. 
Brev. 123. b. An Crecuto? ſhall have an Ejectione firmæ of an Ouſter made 
ta the Teſtatoz, 17 E. 3. Executors Yo6. An Erecutoz fhafl have a Replevin 
of Govs taken in vita Teſtatoris, and it hath been often times reſolved, that 
an Exetutoz ſhall have a Trover and Converſion of Gods taken and convert- 
ed in vita Teſtator. 5 > 

Doderidge vemanded of him the reaſon why an Action upon the Caſe upon 
an Eſcape in the tife.of che Teſtatoz, ſhould not lie againſt an Erecutoz, to 
which he anſwered, becauſe it was a meer perſonal Wzong, Doderidge, So 
is the Wzong here; and he faiv that an Executoꝛ cannot have an Acton vi 
& armis, foz a Lveſyaſs done in vita Teſtator, and in this Caſe becauſe the 
Eſcape was in vita Teſtator. it is a perfonal Wong to him, foz which the Ex⸗ 
ecuto2 ſhall not have an Action upon the Cale 

Eut it had beenotherwile, if the Eſcape had been after the death of the Te- 
ſtatoz, and the Statute of 7 k. 3, doth not extend to it, becauſe this Statute 
is only foꝛ Gant, but Japre tothe Caſe of Trover and Converfion, Jones 
Juſtice, if this Action upon the Cale will not lie. by the Crecucsz, it would be 
a miſchievous Cafe, foz as for! as the Credttoʒ dies, the Goaler will and may 
ſuffer the Pꝛitonet to efcape; beraufe none can have an Action againſt him, 
but as it appeareth by the Caſe gf 15 Eliz. Dyer. 

The Caſe is as miſchievous ' fo2 the Credjtoz, if the Goaloz ſuffers an 
Eſcape, and dies, foz' there no Attion lies againſt the Exerucozs. And foz the 
Caſe of Quare impedit, A agree it, and ſo it was refolved' in Brokesby's 


Caſe, 31 Eliz. that an xecutoz Wall haue a ur fox « Diſturbance 
made in vita Teffator: if the. Apotyance we battel veſtev, and cherefoze 
within the Equity, of” the Watute, which given an Acton de bonis Teſtator. 
and he was compianbey ta made it andther time. 

And at anorher vay in Hillary Term next after, Grigs ſaid foz the Defen- 
dant, that the-Executoz cannot have this Attlon foz an Eſcape in vita Teſtator. 
decauſe it is a mer perſdnal Anton given to the Teſtatoz, & moritur cum 
perſona, and tited 15 Eliz. Dyer, Whitaker's Cate, and that it is merly perſo- 
nal appearethby 10 Eliz. Dyer 271. Where an Executoz ſhall not be _—_ 

8 it 
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with an Cſcape in vita Teſtator. generally, where not Guilty is a god Plea, 
there en Action doth not lie foz it againſt.Executozs, And this Cale is not 
within the Equity of the Statute of 4 E. 5. 

But it hath ben objected that an Ejectione firmæ is within the Equity of 
this Statute foz the Erecutozs to have it 7 H. 4. 6. but the reaſon there is, 
becauſe it is to recover the Term it ſelf ; and not Damages only: and upon 
the ſame reaſon an Action of Covenant, upon a Covenant bꝛoken in the life 
of the Teſtatoz, is maintainable by an Cxecutoz, and that alſo is the reaſon 
of the Caſe of the Quare impedit, becauſe there the Pzeſentation is to be res 
co2ded : but in our Caſe Damages only are to be recozded upon the Eſcape, 
and ſo thep are not alike. 

2, The Arreſt here is upon a mean Pzoceſs, and upon a Bill of Middleſex, 
which is but in nature of a Treſpaſs befoze Declaration, and J conceive that 
if one be taken by a Cap. ad ſatisfaciendum at the Dute of one, albeit the Pax- 
ty at whoſe Suit he is taken, dies, pet he ſhall be detained in Execution, but 
J conceive the Law to be otherwiſe upon a Cap. ad reſpondend, and albeit. 
the Plaintiff ſaith that the Arreſt was, ea intentione to declare againſt him in 
an Action of Debt, yet an intent is a ſecret thing, and albeit the Executus re-, 
pꝛelent the Perſon of the Teſtato2, pet he cannot follow ic, and it is impol⸗ 
ſible to pꝛove the intent. LOR 

Jermy foz the Plaintiffſaid, that there is a difference, where an Action is 
b2ought by, and where againſt Executozs, and this appeareth by Littleton'g 
Caſe, that an Action of Account voth not lie againſt Executozs foz want of 
pꝛivitp as to that purpoſe, but it is clear that Account lies by Crecutozs, be- 
cauſe this is a point of Intereſt ; And here in this Caſe, the Zeſtatoz had Jns 
tereſt in the Body by the Arreſt, and this appeareth in Hichcock's Cale, cis 
ted in Hargrave's Cale in the Lozd Cook's 5th Repozt, and by the Arreſt the 
Wody of the Party is as a Chattel in the Teſtatoz: and he compared this to 
the Cale of 7 H. 4. 2. & 3. Fitzherbert's Executozs 52. An Cxecutoz ſhall have 

/ a Raviſhment of Ward foz a taking in the time of the Teſtatoz. 

/ And 7 H. 4. 6. and a Cale cited by Hankford, that if one enter upon a Sta⸗ 

Mo tute Merchant, who dies, his Executoz ſhall have an Alliſe, and therefoze 

IT conceive, that if a Tenant by Elegit be ouſted and bzing,an Alſiſe, ik the 
Executozs be ouſted again, he ſhall have a Rediſſeiſin upon the firſt Duſter, 
becauſe the Intereſt continues in him which was in the firſf Teſtatoz, and it 
is to be obſerved in our Law, that the Law enlargeth it ſelf to give to Cres 
cutoꝛs the ſame Remedy which the Teſtatoz had, and thereupon he cited Co. 
lib. 6. 80. a. & 3 Eliz. Dyer 301. | | f 

And in our Caſe the Jody of the Party was in the Zeffatoz, as a Gage 
till Appearance, ſo that it was not only a perſonal Tozt, foz he had an Inte⸗ 
reſt, and this appeareth by Co. lib. 5. 27. by f Cale put in Ruſſel's Caſe there, 
and if the Executoꝛs ſhall not in this Caſe ha! fe dibifable, > be very mil⸗ 

1 2. 


chievous, foz ſo the Goaler ſhall luffer Eſcapes iſpuut 20 E. z. Fitz. 
Exccatoes Th. 1 „„ OR One os hes 

Eut as to this Reaſon it was anſwered by Jones Juſtice, that the ſame Mil⸗ 
chief is of the other ſide, if the Goaler ſuffex,ay Eſcape and dies, an Action 
lies not againſt his Executozs. „ NR” | 

Calthrop on the ſame ſive cited F. N. B. 121, a. that a Pan condemned in 
Debt, and impziſoned, if the Goaler ſuffer him to eſcape, the Party, o; his 
Executoꝛ map have Debt againſt the Goaler: Aud he ſaid, that at Common. 
Law, Debt lay againſt a Goaler upon an Cſcapy, as appears in Fitz. Debt 
127. 38 H. C. placit. 36. And ik it were a Debt in the Teffatoz, then Exe⸗ 


tutoꝛs map have an Action upon it. | | 
But by Doderidge Juſtice in the ſaid Caſe, Debt lies not at Common Law, 
fo; to what purpoſe was the Statute made e But foz the Point in queſtion; 
his ludden Opinion was, the Executoz ſhall have this Action, and _ is 
wit hin 
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within the Equity of the Statute of 4 E. 3. foz it is a Wzong, although it 
were upon mean Pzorceſs, and the Tozt continues as to the Exetutoz, foz 
every thing which mattes to the Hindzance of the Execution of the Will, is 
w2ong to him, and the perkozirance-of Wills is much favoured, becauſe it is 
the laſt deſire of the Party who is dead, and it is foz the Pudlick Weal, be⸗ 
cauſe by this means Debts ſhall be paid, 

And manp Caſes are within the Equity of the Dtatute, that are not with⸗ 
in the Letter, as theſe Caſes which have been put, all which he agred : 
Jones Juſtice on the ſuddain was againſt it, and that this Caſe is not within 
the Equity of 29 of 4 E. 3. 

There are divers Actions which are not helped by this Statute, as Lreſ- 
paſs foz cutting of Trees, Battery, and the like; foz the Dtatute is, de bo- 
nis & Catallis aſportat' in vita teftator. An Executoz ſhall have a Replevin of 
Gods taken in vita teſtator. fo2 by this he recovers the thing it felt, and ſhafl 
have Detinue, but ſhall not Have Areſpaſs, foz he cannot puniſh the Wong 
done in the life of the Teſtatoz. f 

The Statute of 4 E. 3. is much enlarged by Equity, as the Caſes which 
have ben put, and extend alſo to Alurpation in the life time of the Teftaroz, 
as appears in Rufſes Cafe, Co. lib. 5. & 32 & 33 Eliz. in C. B. in the Biſhop 
of Chicheſter ; Cale, that it the Ceſtatoꝛ dies within ix months after the Uſur- 
pation, the Erecucy2 chall habe a Quare impedit. And the Cafe of Trover 

and Converfion in vita Teſtator. was maintained by Executozs, and it was 
fo refolved 41 & 42 Eliz. in the Countels of Rutland's Cafe in both the 
Benches, betraute this is in nature of a Mzit of Detinue. 15 

Now foz the Cafe in queftion, J conceive that it is not within the Sta⸗ 
tute of 4 E. 3. becauſe ft is neither bona noz catalla-. Whitlock Juſtice con- 
tra, and that this Statute is very. much taken by Cquity, & præter literam, 

though not contra literam. 1 Ny. 3 
" But Nota, that all agrird, if it were upon an Gſcape after Judgment, that 
the Action woald ite by the Execurdzs, arcozding to the Cale of F. N. B. 121, 
2. But the pꝛincipal Cale was adjourned. 3 = 

And afterwards Trin. 3 Car, Jt was argued again by Jermy foz the Plain- 
tiff, and the fole Point was, A Pan taken by Latitat, and bei in the cuſto⸗ 
dy of the Dheriff, eſcapes, the Party at whoſe Suit he was a dies, whe⸗ 
ther his Execucoz ſball have an Action upon the Caſe upon the Eſcape, aud 
he conceived that he might. | | ogg 

It hath been objected, that it is a perſonal Wong, and as an Aion doch 
not lie againſt Erecurozs upon an Tſcape, in vita Teſtator. ſa nat by Erecu- 
23 To, which J anſwer, that it is not merly Perſonal, but mixed with 


At the Common Law, an 4 could not have Treſpaſs fo; Gods ta- 
ken in vita Teſtator. but pet he ſhould have a Replevtu, 34 E. 3. Fitz, Avoury 
257. and Crecutozs 106. © at Common Law, a Ducceſſoz ſhould not have 

als foz Gwvs carried awd in the life time of his ceſſoz, but he 

ſhall have a Replevin, 9 H. 6. 25. but this was remevied by the Statute of 
Marlebridge, cap. 28. and ſo upon the Statute of 4 E. 3. de bonis aſportat, &c, Trin. 14 7ac. 
Trover and Converſion hach been adjudged within the ſaid Statute, foz the Probe and 
Statute bach always bern liberally expounded, 7 H. 4. 2, Fitz, Executor 52, 2" Caſe, 
An Crecutoz ſhall have Raviſhment of Guard taken awap in vita Teſtator. and — 
allo other Statutes which do not name Executozs, have been expounded to ex⸗ arreſied 0. 
tend to them, as the Statute of 23 H. 8. which gives Attaint, 3 Eliz. Dyer mean Proceſs, 
201. Co, lib. 6. 8. Executozs ſhall take benefit of the Pardon of 43 Eliz, & che Sheriff is 
6 E. 6. Bendloe's Kepozts (which is cited there) Executozs ſhall have Reſti⸗ or To for 
tution upon the Statute of 21 H. 8. and Co, lib. 5. 3 1. and 27. Ruſſel's Caſe, otherwiſt 12 
an Executoꝛ ſhall have Trover upon Gods loft in vita Teſtator, and this is upon an Exe- 
in manner and nature of a pzomiſe to have the Party in Court at the day, and cution. 
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it is clear that upon an expzeſs Aſſumpſit to the Teſtatoz, an Exetutoz ſhall 
have an Action upon the Caſe, and it hath. been in manner agred by the 
Court, that if it had been an Eſcape of one in Execution, that the Agion 
would have lien by the Erecutoz : and I ſ& vo difference between that and our 
Caſe, And it was adjourned. 500 4% Got | 
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The ſame Term in the ſame Court. 


(JP an nfozmation by Heath the King's Attozney, againſt two Pen 
of the County of Huntington in,the-name of all the County, that thep 


<3 + * 


1 


not that they uſed to repair it: And at Cee the Laps _ — 
od, becauſe, ue was, whether 


p, The Iſſue is, whether they ought to repair the Bzivge, and the 
Jurp bath found, that they ought to repair two Arches and an half only, &c. 
and the 179 7 is an entire ghing. - _. . 
4 18 : 5 5 75 ſwered, that foz che. gr Exception the Cale of 27 AN, 
2 * 'A in i „ ; . _ | bi 3 . g | | 
And foz the aff, the very Cale of 43 AM, Pl. 37; is againſt ic, and therefoze 
the Court conceived the Uerdict god, notwithſtanding chele Exceptions, Do- 
deridge Juſtice, by the Common Law befoze the Statüte of 22 H. 8. if no 
Pan by reaſdnof Tenure} otherwiſe 'ought to repair a Bꝛidge, the Couns 
ty ought to do it; like to the Caſe of SE, 4. Fiſhers by the Law of Nati- 


may dp theix Nets upon the Land of any Pan. 


4. 


The ſame Term in the ſame Court. 


Oos Cleland bzought a Whit of Errdz againft Baldock, upon a Judg/ 
D ment given in 11 "where the Plaintif reclered that the 
Defendant, in couſſderation that he would do all his Commands, honeftly and 
truly foz the ſpace of a year, aſſume to pay him 10 1. and further detlated, 
that he had done all his honeft and lawful Commands, and this Pꝛomiſe be- 
ing found by Uerdic, Judgment was given againſt Doctoz Cleland, and 
thereupon he bzought this Mit of Erroz, and Green aſſigned two Erro2s; 

1. The Aſſumpfit is, that he ſhall do all his Commands honeſtly any tru⸗ 
Ip, and he hath declared that he hath done all his lawful and honeſt Com- 
mands, and he may do honeſt Commands, and pet not honeſtly, 

2. It is ſaid that Jurator, Aſſident dampna, and it is not ſaid occaſione tranſ- 
greſſion. predict. and it is again all Pꝛeſdents: Put Nota, that there were 
theſe wozds, ex hac parte oppoſita, and therefoze the Exceptions are aiſallows 
ed by the Court, and che firſt Judgment affirmed; 


The ſame Term in the ſame Court. 
Secheverel verſus Dale. 


His Caſe was ſent out of Chancery to this Court to know the Law 
therein, and in Treſpaſs the Caſe was this : Henry Secheverel, the 
Father ſeiſed in Fe, levied a Fine to A. and B. in Fee, to the uſe of himſelf 
foz life, abſque impetitione vaſti, with power to cut and carry away the Tres, 
and to make Leaſes foz 21 years, o2 th Lives, the Remainder to the yſe of 
John Secheverel his eldeſt Son fo; life, without Ampeachment 'of Waſte, 
with the ſame Powers. | | | 
Henry the Father made a Leaſe to one (under whom the Plaintiff claims) 
foz thze Lives, rendziny the ancient Rent, excepting all the Trees (unleſs 
thole which ſhall be foz Cropping, Lopping and Fewel) Henry the Father 
dies, John the don in the next Remajuder cut certain Trees Victorin Seche- 
verel who claims by the Leaſe made by the Father, bzings Treſpaſs, and 
two Queſtions were moved. | % 
1. Whether Leſſs foz life without Impeachment of Waſte, map make a 
Leaſe excepting the Tries, and it was objected by the Council oe, Plain- 
tiff, that he could not, becauſe this ſecond Leaſe ariſeth out of the firſt Fine, 
and out of the Eſtate of che Conuſoz : But the Court prima facie, was of 
Opinion that he might well make ſuch a Leaſe wich ſuch an Exception, ſe& 
Co. lib. 11. Lewes Bowls his Caſe, and Doctor and Student, lib. 1. cap. 1. and 
by Doderidge Juſtice, the Leaſe ariſeth out of both the Eſtates, Jones Ju- 
Rice, ſuppoſe the Leſl&e abſque impetitione vaſti, aſſign over all his Eſtate, 
might: he tut the Tres ? and it was conceived that he might: foz by Dode- 
ridge he hath power to diſpole of the Tres, as it was reſolved in Lewys 
Bowls his Caſe. Jones, Pe hath no pꝛopꝛiety in the Tres, until they be 
tut. Crew Chief Juſtice, Admit a Stranger cut the Tres, who ſhall have 
them 2 By all the Court the Leſſee without Impeachment of Waſte ſþall have 


* . 
* Ce 2. Point 
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2. Point, Tenant foz life without Impeachment of Maſte, with power 
to cut and carry away the Tres, and make Leaſes foz 21 years oz the lives, 
the Kemainder foz life to J. S. without Impeachment of Waſte, &c. Tenane 
fo life makesa Leaſe foz thze Lives, and dies, whether he in Remainder foz 
life, without Impeachment of Maſte, with power to cut the Tres, may cut 
the Tres, aud take them during the Leaſe foz thzee Lives, and the Court 
ſeemed to be of Opinion that he might : And Leving of Council with the 
Plaintiff, argued, that when Tenant foz Life without. Impeachment of 
Maſte with power to cut the Tees, arid to make Leaſes fo; 21 years oz 


thzee Lives, makes a Leaſe foz thzee Lives, excepting the Trees, that this 


is a void Exception, betauſe he hath no Intereſt, but a bare Authozity, 27 H. 
6. Fitz. Waſt. 8. Statham tit. Waſt. 1. makes this a Quære (which Statham 
was once the Owner of the Land in queſtion.) A Pan makes a Leaſe foz 
life without Impeachment of Waſte, a Stranger cuts Trees, the Leſſee 
bzings Treſpaſs, he ſhall' recover no Damages foz the value of the Trees, 
becauſe the Pꝛopꝛiety belongs to him in the Reverfion, and he may diſpoſe 
of them, quære Dyer 284. Daunſley and Southwel's Caſe, Co. lib. 11. Lewys 
Bowles Caſe, that ſuch a Leſſee may take Trees which are blown down, ann 
3 H. 6. 45. Mich. 41. and42 Eliz. C. B. Leechford againſt Sanders in an Adis 
on of Waſte upon a Leaſe made to Sanders fo life, with a Proviſo that the 
Plaintiff might diſpoſe of the Trees during the Eſtate, and reſolved that the 
Action lies not, foz notwithſtanding this power, the Trees are demiled co the 
Leſſee alſo, ſo here when the Trees are excepted, he hath no Intereſt, but 
only an Authozitp. | ; 
2, The Exception is void foz another reaſon, becauſe when ſuch a Leſſee, 
makes ſuch a Leaſe, this is not his Leaſe, but it hath its Operation out of 
the Oziginal Fine, and he who makes this hath but the Nomination, and 
therefoze cannot add a Condition oꝛ Exception to it. And if the ſecond Leaſe 
ſhall have its being out of the Eſtate of the Leſſee foz life, then there ſhall be 
an Uſe upon an Uſe, as appears Co. lib. 1. 134. and that the Law will not 
allow, 15 Hl. 7. and Co. lib, 1. Albany's Caſe, If a Pan deviſe, that his Exe⸗ 
cuto2shall fell his Land, they cannot, add a Condition oz Exception to this 
Sale, as an Actoznment upon a Condition ſubſequent is void, Coke, lib: 2. 
Tocher E hs 8 79 [ q 3 * gi 
3. This Cale may be-reſembled to the Caſe of Copy-holds, which is in 
Co. lib. 8. 63. b. in Swayne's Caſe : If a Lozd takes a Mife, and alter- 
wards grants Lands by 'Copy; arccoꝛding to the cuſtom; and dies, his Mike 
ſhall not be endowed of Ih Land, fo albeit her Title ot Dower was be lde 
the Gzant, pet the Title of Copp⸗hold (which is the euſtom) is elder than 


4 oo. + & 


the Title of Dower 3 lo in our Cale, the Title of the ſecond Leſſee is dexived 


out of the Eſtate of the Conuzes, and therefoze ſhall not be clogged wich the 
Exceptions of Leſle fo2 life, without Jmpeachment of Waſte, 0 
4. This pzivilege to cut the Trees is annexed to the Estates, and goes 
along with the Eſtate, and therefoze ſhall not begin befoze the Dtrauger be 
in poſſeſſion; 3 E. 3. 44, 45. Idle's Caſe, 28 H. 8. Dyer 10. And it map be 


reſembled ta the Caſes ok 16 E. 4. and 27 H. 8. Tenant in Tail ſold the 


Tres, ik he dies befoze the Party takes them, he ſhall never have chem, be⸗ 
cauſe he hath ſtaid out his time. Eut it map be objected that upon luch a 
Leale he map reſerve a Rent, as it is in Whitlock's Caſe, Co. lib. S. to which 
J will offer this difference; Leſſee fo; life, with power to make Leaſes foz 
the Lives, reſerving Rent makes a Leaſe foz thzie Lives, reſerving Rent, 
this Reſervation is god, becauſe it is but a Declaration of the Leaſe, and ot 
the Rent; but ik there were no ſuch Clauſe of reſerving Kent, then Jcou- 

ceive it were otherwiſe,' | | 7:1 
Eut admitting all this were againſt me, yet the Juſtification of the De- 
fendant is not god, foz by the Exception out of the Exception, the. Kelle; 
cannot 
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cannot take the benefit of the Bodies of the Tres, becauſe he will thereby 
dep2ive the Leſſe of the Croppings and Loppings, 8c. as in 28 H. 8. Dyer, 
Maleverell and Spynke's Caſe, Mylward of Lincolns-Inne foz the Defendant. 
And firſt he conceived that the Leſſee foz life withont Jmpeachment of Waſte, 
might diſpoſe of the Trees in the ſame manner as Tenant in Fe might do, 
with this difference, that the diſpoſal thereof ought to be in his life time, and 
ſo it is reſolved in Lewys Bowls's Caſe, Co. lib. i 1. 46. | 

2. The ſecond matter in the Caſe is, whether the Leſſee foz life, without Jm- 
peachment of Waſte, &c. hath only an Authozicy, ozan Intereſt in the Trees, 
and J conceive that he hath an Intereſt, foz his power is to make Leaſes of 
it, 02 of any part foz 2 1 years, 02 th2& Lives, and that the Conn302s ſhall be 
ſeiſed to the uſe of ſuch Leſſes, now when he makes a Leaſe excepting the 
Tres, the Trees are not demiſed, ſo that he remains ſtill Tenant foz life, 
without Impeachment of Waſte foz the Trees. 

3. Crcepting all Timber⸗trees, but 10 Fencing, Cropping and Lopping: 
it hath been objected that this Exception Hath no Fozm : It is a general Rule, 
that if a Pan makes a Gzant, and in the cloſe thereof except all that which 
was granted befoze, the Exception is void: and this appears by 34 Aſſ. Pl. 
11. A Will was granted ſalvo ſtagno molendini : ſo here the laſt Exception 
takes away all that which was granted befoze, 38 H. 6. 38. in a Quare impe- 
dit 28 H. 8. Dyer 19. by Mountague, the cropping and lopping of Tres be⸗ 
long to the Leſſ#, like to the Duke of Nortolk's Caſe in 12 H. 7. 25. and 
13 H.7. 13. and 18 E. 4.14. and albeit every Gzant ſhall be taken moze 
ſtrongly againſt the Gzantoz, yet it ſhall have a reaſonable intendment foz 
the benefic of the Gzauto2, and this appears by 7 E. 4. 22. 17 E. 3.7, 9 E. 4. 
2. 21 E. 3.43. ſo here the Exception ſhall have a reaſonable intendment that 
be ſhall only have ſuch Loppings and Croppings as ſjall be beſtowed upon the 
Park, and no other, Doderidge Jultice, I conceive that by the wozds With 
out Impeachment of Walic, he hath intereſt in the Tres as long as the Cftate 
continues, ARES 5 | 

2. That when he makes a Leaſe by the ſecond Power given to him, this is 
derived out of the Fine, and ſhall be god againſt him in the Remainder, 

3. Eecauſe he hath power to diſpoſe of the Trees, J conceive that when he 
makes a Leaſe, excepting the Trees, this is a god Exception, 24 Eliz. C. B. 
A Pan made a Leale foz years, now he hath the Waſte of the Trees, if he 
aſſign over his Eſtate excepting the Trees, the Exception is void, but in our 
Cale the Leſſee hath not parted with his whole Eſtate. 

4. So the ſole Queſtion is, Whether he in Remainder may cut the Trees 
zuring the Eſtate of thꝛee Lives made by Henry Sacheverel, and he conceived 
that he might, and ſo concluded foz the Defendant ; Jones Juffice agreed, that 
the Leſſee fo life without Impeachment of Waſte, hath intereſt in the 
Trees, but this Intereſt is. concomicant with the Eſtate and determinable 
with it. 2 

2. J tonceive that the Exception is god. Such things which a Pan hath 
by the Law he cannot reſign to himſelf upon his Aſſignment, as the cropping, 
and lopping of Trees, as if Tenant in Tail afcer Poſſibility, &c. (who is 
diſpuniſhable of Waſte by freedom of the Law) aſſign over his Eſtate, re- 
ſerving the Trees, he cannot cut the Trees, but here the Leſlee hath a larger 
liberty than the Law gives to him, and he by virtue of this may give awap 
the Trees; but J conceive that if he had aſſigned over all his Eſtate, then 
he could not have excepted the Trees, but here he hath not granted over all 
his Eſtate, foz he hath a Remainder, and may have an Eſtate in Poſſeſſion 
vor Wl and upon this Leaſe foz thzee Lives he may reſerve a Rent to 

himſelf, 
3+ J conceive, that this Leaſe is derived partly out ok his own Eſtate, and 
he hath not the meer Nomination, and partly out of the firſt Fine, and _ 
6 2 oze 
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foze ſuch Leſſees ſhall be ſubject to all Charges made by the Tenant fo? life 
who made the Leaſe, as Statutes, Recognizances, &c. to wit, during the 
life of the firſt Tenant fo? like. ; 

4. When he dies who made the ſaid Leaſe foz thzee Lives, whether he in 
Remainder may cut the Trees during the laid Leaſe ; and he conceived (pet 
not without ſome doubt) that he had no power during the lives of the laid 
Leſſees. Whitlock Juſtice agreed with the reſt, ſo that it was agreed by all. 

1. That it is a god Exception. 

2. That the ſecond Leaſe is vzawn out of the Fine: And the Nueffion 
now is, whether he in Remainder without Impeachment of Maſte with 
power to cut the Trees, hath power to cut them, during the lives of the ſaid 
thzee Leſſees, and the Council was commanded to ſpeak to this Point only 
Upon another day. 


* 


The ſame Term in the ſame Court. 
Foſter and Tayler's Caſe. 


Kro; was bꝛought upon a Judgment given in C. B. and after the Recozd 
was certified unto this Court, the Common Pleas amended a Raſure of 

the Reco2d which was there, and now Bramſton Serjeant moved foz the De- 
fendant, chat the Reco2yd might be amended here: Jones Juſtice, J doubt 
whether an inferioz Court can amend after the Recozd is certified here, fog 
then it is but a piece of Parchment with them: Bramſton, It is reſolve that 
it may in Blackamore's Caſe, Co. lib. 8. Doderidge, The Doubt is, whe⸗ 
ther it may be amended after Erroꝛ aſſigned inthe ſame Court, foz this takes 
away the benefit of the Law from the Plaintiff in the Wzit of Erroz, Jones, 


at another dap ſaid, that if in nullo eſt erratum had been pleaded, it could nor 


have been amended, | 

And as it is, it cannot be amended, becauſe now it is alligned fo Erroz ; 
and the Plaintiff was once entitled to his Mit of Erroz, which ſhall not be 
taken away from him afterwards 2 and in 11 Jac. there was tuch a Caſe mo- 
ved by Yelverton the Bing's Solicicoz, aud agreev that it could not be 
amended, WF | | 

And Paſch. 17 Jac. one Abbington's Caſe upon a Raſure, as our Caſe is, 
and it was doubted whether it could be amenden: and by Broom Secondary 
tu the laid Caſe, it was amended, Doderidge, Jn this Caſe, it may be 
mended, albeit it de after Erro; bzoughe, berauſe ic is only the Erroz of the 
Clerk, and it is amenvable, although the Erroz be aſſigned in the ſame 


Point, and ſo was the Opinion of the whole Court, and therefoze it was 
amended, 


Folter and Tayler's 
Caſe. | C 
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The ſame Term in the ſame Court. 


Wel of the Inner Temple moved for a Prohibition to the Eccleſiaſtical 
Court at Wozceffer, and ſhewed for cauſe. 1. That the Suit there was 
for Money, which by the aſſent of the greater part ot the Pariſhioners of D. was 
aſſeſſed upon the Plaintiff for the Reparations of the Church, to wit, tor the re- 
caſting ot their Bells, the truth is that the Charge -was tor the making of new 
Bells, where there were four before, whereby it appears that it was meerly mat- 
ter of curiolity, and not of neceſſity, for which Parithioners ſhall not be liable to 
ſuch Taxations, and he relied upon 44 C. 3. 19. by Finchden. 2. The Party 
there is over- charged, of which the Common Law thall judge. 3. The Party 
hath alledged a Cuitom that he and all thoſe who hath an Eſtate in ſuch a Tene- 
ment, have uſed to pay but 11 8. for any Reparat ion of the Church. But the 
Prohibition was denied, and by Doderidge in the Book of 44 E. 3. there was a 
By-law in the caſe to diſtrain, which is a thin mectly temporal, for which the 
Prohibition was granted ꝶ᷑ per Curiam, in this Caſe the Aſſeſſment by the major 
part of the Pariſhioners binds the Party, albeit he aſſented not to it: and the 
Court ſeemed to be of Opinion that the Cuſtom was not reaſonable, becauſe it 
laid a burthen upon the reli of the Pariſh. Eittleton of Council of the other 
lide, Suppoſe the Church falls, (hall he pay but 118 Whitlock, It the Church 
falls; the Pariſhioners are not bound to build it up again, which was not denied 
by Juſtice Jones, 


— — — — — A 


The ſame Term in the ſame Court. 


Pꝛohibition was pꝛaped, becauſe a Perſon had libelled in the Cccleflas 

X ftical Court foz the tenth part of a Bargain of Sheep, which had de pa⸗ 
ſtured in the Pariſh from Michaelmas to Lady-day : and the Party ſurmiſed 
chat he would pay the Tenth of the Mal of them, -accoding to the cuſtom of 
the Pariſh, Fut the P2ohibition was denied? foz as Doderidge Juſtice ſaid, 
by this way the Parſon ſhall be defrauded of all, if he ſhall not have his Re- 
compence, foz now the Sheep are gone to another Pariſh, and he cannot have 
any Moll ac this time, becauſe ic was not the time of Sheering. Nota, per 
Whitlock, de animalibus inutilibus, the Parſon ſhall have the tenth part of 
the Bargain foz Depaſturing, as Yozſes, Dren, 8c. but de Animalibus Uti- 
libus, he ſhall have the Tythe in ſpecie, as Cows, Sheep, &c. | 


— 4 "Y 4 1 


— 
— 


The ſame Term in the ſame Court. 


Un an Ilſue joyned in an Ejectione firmæ, it was found fo2 the Plain- 
tiff, and Lewknor moved in Arreff, &c. becauſe the Ejectione firmz was 
de Meſſuagio live Tenemento, which is not god fo2 the intertainty, and ſo it 
was reſolved 12 Jac. in this Conrt, an Ejectione firme lies not, De Tene- 
mento. Co. lib. 11. 54. Savil's Caſe, And it was reſolved in the Exchequer⸗ 
Chamber, that it lies not de pecra terrz ; and in this Court in Rhetorick any 
Chappcl's Cafe it was reſolved that it lies not De Meff. & Tenemento, 


— — 
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Sir Robert Brown ver ſus 5 
Sir Robert Stroud. 


The ſame Term in the ſame Court. 


Sir Robert Brown verſus Sir Robert Stroud. 


Debt upon an Obligation foz perfozmance of certain Covenantscontains 
ed in certain Jndentures made between the Parties afozeſaiv, aud the 
Covenant upon which the Queſtion did ariſe was this: R. B. being ſeiſed of 
the Pannoz of Dale, and S. R. S. of the Pannoz of Sale, they exchanged the 
one foz the other, and che Pannoꝛ of R. B. being moze wozth than the Pans 
no2 of R. S. R. S. covenanted to pay foz the ſaid Mannoz 1200 l. and no time 
was limited when the Poney ſhould be paid, and the Ponep not being paid 
within a year after, R. B. bargained and ſold the ſaid Pannoz by Ded inden⸗ 
ted, and inrolled to J. S. and his Beirs, and afterwards bzought an Agion of 
Debt againſt the ſaid R. S. foz che ſaid 1200 l. who pleaded the matter in Bar, 
and Jermy argued fo2 the Plaintiff, that this Plea ſhall not diſcharge the Des 
fendant of the ſaid Covenant, foz it is a rectpzocal Covenant, and he ought 
to ſue the other Party foz the bꝛeach of the Covenant; and it is a perfect Bar⸗ 
gain Dyer 30. 14 H. 8, 9. and here the Agreement is in Mziting, and it is 
god, albeit there be no limitation when the Money ſhall be paid, 37 H. 6. 9. 
Calthrop fo2 the Defendant, that the Action could not lie, foz the Contract is 
Executozp, and therefoze is not to pay the Money till he hath che Pannoz, 
foz the Covenant is that pro Maner. &c. he ſhould pap him 1200 l. and the 
wozd | pro] implies a Condition and Conſideration, and being Executoꝛy on 
the one part, ſhall be alſo,Crecutozyon the other part, 9 E. 4. 20, 21, Abridg, 
in Plowden 134. in Browning and Beſton's Caſe, 15 E. 4. 4. If A. grant 
to B. all the ancient Pale, and foz chem B. grants, that he will make a new 
Pale foz A, if B. cannot have the old Pale, he ſhall be excuſed from making 
the new Pale, foz he cannot have the one withont doing the other, 6 E. 6. 
Dyer 25. The Contract was, pro 20. which makes a Condition, 15 H. 7. 
10. by Fineaux, Af a Pan covenant with me to ſerve me foz a year, and A 
covenant to give him 10 J. he Hall have an Action foz 10 l. although he do 
not ſerve me, otherwiſe if J covenant to give him 10 1. foz his Service. 

Alſo there is no time limited when the Payment ſhall be made: true it is, 
that in Co. lib, 6, 30. when the Act co be done is a tranſitozy Act, and no time 
is limited there, it ought to be done in convenient time, but the Law ſhall 
judge of the Conveniency of this time, and the Law will never judge the time 
of Payment to be befoze he hath the Pannoz, pro quo, &c. 

In many Caſes when no time is limited, the Law will appoint a time, 
as appeareth in 33 H. 6. 48. and Perkins 799. But now in our Cale the 
Law will never appoint that chis Ponep ſhall be paid, becauſe the other 
Party hath diſabled himſelf co perfozm his part; like to Dir Anthony Maynes 
Caſe, Co. lib, 5. 21. Doderidge, The Bargain is not perfect, becauſe no 
day of Payment is limited, and the other ſhall have no Action of Debt foz 
the Ponep befoze he hath the Pannoz. Jones, If J covenant to make a 
Feoftment to J. S. and he covenant in conſideratiou of that Covenant to 
pay me 101. he ſhall have an Action of Debt againſt me, befoze he hath made 
the Feoffment. | 

And at another day in Trinity Term, 3 Car. Noy argued fo; the Plaintiff, 
and opened the Cale thus: Amongſt other Covenants in certain Indentures 
between them it was agreed, that whereas Sir Robert Brown the Father was 
leiled of the Pannoz of Gadmaſton, with the Advowſon appendant, and Dir 
Robert Stroud of the Pannoꝛ of D. the ſame County, that there ſhould be an 
Exchange betwen them of the ſaid Pannozs.and becauſe the Pannoz of _ 

malton 


Sir Robert Brown verſus 
Sir Robert Stroud. F 
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maſton was the better, Stroud covenanted with the Father and the Son to pay 
1200 l. to the Father foꝛ the Demelns of the ſaid Pannoz and Advowſon, and 
that at Michaelmas next enſuing, there ſhould be a mutual Entry into the ſaid 
Pannozs, and that in the mean time either of them ſhould take the Pzofits of 
their own Pannozs, and that they ſhould deliver each to other their Evidences, 
and that Aſſurances ſhould be made as Council ſhould adviſe ;.the Plaintiff 
declare, that they had perfozmedall the Covenants which were to be perfozmed 
on their part, and that the Defenvanc had not pain the 1200 l. and that there⸗ 
upon this Action of Covenant was bzought,- e. 
Che Defendant proteitando that the Platutiff had perfozmen the Cove- 
nants, and had not p2oduced their Evidences, &c. foz Plea ſaith, that the 
Plaintiff after Michaclmas bargained and ſold che Pannoz of Gadmaſton to 
J. S. and his Yeirs, upon which the Plaintiff demurs, and he conceived that 
notwithſtanding the Dale after Michaclm3s, pet an Action of Covenant lies 
fo the 1200 l. but otherwiſe it had ben if he had ſold it befoze Michaelmas. 
But it hath bern objected that the Poney by the Covenant is to be paid pro 
the Pannoz, and therefoze becauſe the Defendant cannot have the Mannoz, 
he ſhall not pay the Poney, and foꝛ this 9 E. 4. 20. and 24 E. 3. 21. have been 
cited that pro] implies a Condition, as pro ſervitio pro maritagio, but theſe 
Caſes do not reſemble this Caſe in reaſon, becauſe the Fact to be done here, 
relts upon an indefinice time, and the Defendant is to da the firſt. Ac, any 
the-Defendant is bound co a certain time fo; the doing of this At. Foz the 
frſt it is agreed, that the Defendant ſhall pay 1200/1. and the Plaintiff agræs 
to. make Afſurances foz this Pannoz, and that the Aſſurances Hould be made 
ag Council ſhould deviſe, and J conceive that the Defendant ought ts p2ocure 
the Council to deviſe, fo2 mutual Allurances ought to be made, and either 
Party ought to appoint what Aſſurances he would have, aud the one ought 
not to be a Carver to the other, neither can one kuow what Council the ocker 
will have, and upon this reafon is the Caſe, 9 E. 4. 3, 4- and Plow, 15. b. 
the Caſe of the Bell, it ſhall be weighed vy him who is to have the Pzofit, 
peradventure if it were in cale of. an Obligation co perfozm Covenants, there 
he ought to pꝛocure the Counſel, fo2 ſaving the Weasel of the Obligation; 
but it is otherwile here in caſe of a Covenant, Co. lib. 5. 22. b. 18 E. 3. 2. 
and 4 E. 3. 29. If a Pan be bound to be ready to levy a Fine ſuch a day, pet 
the other ought to bzing the Mit of Covenant againſt him befoze chat dap, 
foz otherwiſe he cannot levy a Fine. 

But now the Law is alteren, fo, now Fines are ved, gud Waits of Cos 
venant are ſued out 'afterwards, 17 E. 4. 2. per Pigot : Af J am bound to vou 
in 201. to enfeoff pou at ſuch a day of ſuch Land, if you pleaſe to take the 
Feoffment, pou are bound to let me know your pleaſure, and here the Allu⸗ 
rance is foz the benefit of the Defenvanc, aud he cited Co. lib. 5. 23. and 


7 E. 4 13. 

2. Foz the time, this Aſſurance ought to be deviſed by Council befoze Mi- 
chielmas, 0 otherwiſe the Plainciff ſhall be enfozced to kep his Pannoz all 
bis like, and ſhall bv hindzev'of the Bale ok it o Payment of his Debts, oz 
other Neceſſaries' whatſoever.” And 17 E. 3. 1. liking ought to be ſhewn in 
tonvenient time: And it appears by the Articles that the time intended was 
befoze' M he Neknas, fo; every thiug to be done by the Articles, was to be done 
vetsde Michathriasp Hill, 37 Eliz; Rot. py. B. R beten Mills and Parſons: 4 
Wan couenanted in conflderation of 42 1-Rent to be granted to him, payable at 
Nichaclmad nb Lady day, yearly, to levya Fine of a Pannoz to the uſe of 
dec. and tho'arance of the Nent is not made befoze Michaclmas, and it was 
xelolved chat the Covenant was not perfozmed, fo the Gzant of the Rent 
ought to be'befoze Michaelmas, foz otherwiſe he could not have the benefit in- 
tended, and cited alla Dyer 347-and 20 Eliz. Dyer 361. and in this Caſe there 
could be no Execution of other Articles if the Council did not deviſe them be⸗ 
foe-Mich- But 


Sanders and — Dieker verſis 


verſus Meriton. Moland. 
"But it hath bern objected that the Plainciff hath not fully ſewn the per⸗ 
fozmance of the Covenants of their part, but only by albeit 


—_— perfozmed, and they have not averred that the Detendant hath not 


the 
pale, 
what ſhall be done? Noy, nothing can be done after Michachnas : and it was 
adjourned, 


— — — 


— 
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The ſame Term in the ſame Court. 
Sanders and others, verſus Meryton. 


JT? an Action of Covenant the Cafe was this, Among other Covenants in 
a certain Jn made betwien Sanders and ochers to the Lefl&s, and 
his two RLeffozs, the Leſlozs covenant to them of all Incumbzances 
done by them oz any other Perſon, and the Plaintiff aſſign fox Bzeach, that 
one of the Lefſozs hav made a Leaſe, and thereupon then bzought this Action. 
And Goldſmith moved in Arreſt of Judgment, that the Bztach was not well 
latd, becanſe it is only laid to be done by one of them, and the Covenant is 
to diſcharge them of Jneumb}ances done by them, which ſhall be intendey 
jopnt Ancuntbzauces. Doderidge Juſtite, the Covenant goes as well to Jus 
cumbzances 5 as A p, we it is — * done by 

oz auy other Perſon, and ſo was the Opin the other. Juſtices, and 
. the Exception was over-ruled. 


1 ** * — — 


70 ſame Term in the fame Court. 
Le | 4 7 #13 7 31 
Dickar verſer Molatd, © 


N Replevin, the Caſe was thus : A Man made a Feoſſment to the uſe of him- 

ſelf for life, the Remainder to his Son in Tail, with Remainder over, the 
Defendant made Conuſance as Bayliff to the Son ſor 4 8, Rent due to him before 
the aid time, in which, c. to wit, 1 Jan. 18 Jac. which time was before the 
2 

not b U | tit is | 

for the Ante yzevictum tempus quo, tt. is good enough; and; che ([cilicet) is 
void, for by this it appears that the Rent is due to another, 20 M. 6. 15+ And 2 
(lrilicet) is but an Expoſition of that which is, once before, and; it. hall not de- 
roy the precedent matter, but if it be contrary to it, it is void, Ca- lib. 5. Kuight's 
Cafe, A ſcilicet ſhall not make an alteration of thut which went before, 15 Jac 
B. R. Deſmond and Johnſon's Caſe. In a Trover and Converſion the Phin- 
tiff declared that he was poſſeſſed of the faid Goods. t Jan 15 Jac. and that 
Voſtea, ſcil. che firſt day of Pap he in the year aforeſaid loſt them, and that they 
' came 


Jenkin verſ#s 201 
Vrvian. 5 | 


— — 


came to the hands of the Defendant, and upon Iſſue joyned, it was found for the 
Plaintiff, and this was moved in Arreſt of Judgment, and by the Court the (ſcil.) 
was agreed to be void, and the Poſtea good 3 and the like Caſe was 17 Jac. in 
Debt. The ſecond Queſtion is, a Man makes Conuſance for Rent for him in Re- 
mainder in Tail, and does not alledge the preciſe time when the Leſſee for lite 
died, but only that he died, and I conceive that it is well enough. 

1. Becauſe an Avowry (which is in lieu of an Action) is a real Action, and in 
real Actions no preciſe day need to be alledged. 

2. Becauſe he avows for 4 8. Rent due, and the Arrear to the Remainder, 
which implies that the Leſſee for life is dead; See 14 Eli. Dyer. The Caſe of 
a Perſon, in one Arundall's Caſe ; a Man was Leſſee forninety years, if the La- 
dy Poꝛzley ſhould ſo long live, in an Action brought by him as Leſſee for years, in 
his Declaration he did not aver that the Lady Pozlep was alive, and yet awarded 
good, Trin. 12 Jac. in Yozd and Paramoze's Caſe, the Defendant avowed as 
Heir of Sir John Arundell, and alledged no time in certain of the death of Sir John 
Arundell, and yet awarded good for the reaſon aforeſaid, and therefore he pray- 
ed Judgment for the Avowant. 


Ihe ſame Term in the ſame Court. 
Jenkin verſus Vivian. 


NB Treſpaſs, Jermy fo; the Plaintiff cok ſome Exceptions to the Plea of lace. Ul. 7. 
the Dekendant: 1. That the Defendant claim Common in Trigemore Car. Rot. 331. 
Mor ratione Vicinagii, and doth not ſay, a tempore cujus contrarium memoria 
hominum non exiſtit. 2. The Defendant alledgeth that he and all his Occu⸗ 
piers of Down-cloſe had uſed to have Common in the ſaid Tridgemore Pw2, 
&c. whereas he ought to have ſhewn what Eſtate they had in Down-cloſe who 
have uſed to have this Common: Roll, there need no P2elcription in chis 
Cale, no moze than in a common Appendant (which Caſe of a common Ap- 
pendant was agreed by the whole Court) foꝛ it is mixt, 6 E. 4. 55. Co. lib. 
Intr, 625. tit. treſpas. Foz the ſecond Exception, A agree that if it be by wap 
of Pzelcription, then it is not god, as it is allevged here, but if it be wap of 
Cuſtom (as here it is) then it is god, fo; a Cuſtom goes to Land, and a Pꝛe⸗ 
ſcription to Perſons, Hill. 11 Jac. Higgs bzought an Action upon the Cale foz 
erecting of a new Pill, and alledged a Cuſtom, that he and all the Inhabi⸗ 
tants, &c. an Cxception was taken to it, and it was there ruled that it was 
god, becauſe alledged by wap of Cuſtom: Co, lib. 6. Gateward's Caſe, and 
alſo Mich. 14 Jac. it may be alledged by way of Cuſtom as our Caſe is, and 
15 E. 4. when it is by way of Diſcharge, it may be alledged in all Occupi⸗ 
ers, Jermy fo2 the Plaintiff, it cannot be a Cuſtom here, foz as it is in 23 
Eliz. Dyer, A Cuſtom cannot extend to a particular place, and this was agred 
by the whole Court: But there is another Exception, he claims Common in 
Tridgmore Mo fo2 Cattel Levant and Couchant in Down- cloſe, and does not 
aver, that theſe Beaſts were Levant and Couchant upon Down- cloſe, and per 
totam Curiam, this ought to be averred, and it was alſo agræd that in this 
Cale he ought to have pzeſcribed : But fo2 the Erception of all Occupiers it 
| Pam : but fo2 the other Exceptions Judgment was giden foz the 
aintiff, : | 


Dd The 


chene | $Hariſon verſa 
Caſe, - Errington. 


The ſame Term in the ſame Court. 
Chamber's Caſe. 


T was ſaid in this Caſe, that in Debt upon a Recognizance acknowledged 

in Chancery, oz in any other Court, the Defendant cannot demand Oyer 

of the Condition, foz the Recognizanct is not in Court as an Obligation is, 

when Debt is bzought upon it: But if Debt be bzought upon a Recogni- 

zance acknowledged in this Court, then the Defendant may demand Oyer of 
the Recognizance, 


—k 


The ſame Term in the ſame Court. 
Hariſon verſ#s Errington. 


I N Erroz to reverſe an Indickment of Refcougand Riot, taken in the Coun⸗ 

ty Palatine of Durham, Banks aſſigned the Erroꝛs, whereof one was, 
there was a Warant to thze conjunctim, & diviſim to arreſt the ſaid Hariſon, 
and two of them arreſt him, and therefoze the Arreſt was not well done, fo 
it ought to have been by one, 02 all the, and the reaſon is, becauſe it is a 
Piniſterial Ac, otherwiſe if it had been a Judicial Ad, 14 H. 4. 34. 

2. The Jndicment of Riot was againſt thze, and the Jury found only one 
of them guiltp of the Riot, this is a void Uerdic, fo one alone cannot make 
a Riot, like to the Caſe in 11 H. 4.2. Conſpiracy againſt two, and only one 
of them is found guilty, it is void, fon one alone cannot conſpire, And at anos 
ther day in the ſame Term Noy t@k other Exceptions. 

1, Eecauſe the India ment is Jurator. pro Domino Rege preſcntant. &c. and 
doth not ſay, that twelve Juroꝛs preſentant, and peradvencure but eleven did 

zeſent. 

a 2. The names of the Jurozs ought to have bien certified, foz peradventure 
they are not probi & legales homines, but Willains and Dut-laws, 15 H. 
4. 41. 

3. It is found that Rolſon the Sheriff by vertue of a Mzit direced to him, 
came, &c. and upon this Reſcous was made by Harriſon, &c. and it doth not 
appear what manner of Wit it was, ſcilicet, Elegit : Capias ad ſatisſaciend. 
oz, &c. and if there were no Wzie there can be no Reſcous, and albeit he had 
a Whit, yet if Execution were done by vertue of another Wit which he had, 
the Party map diſobep it, as if upon an habere facias ſeiſinam, the Sheriff 
makes a Warrant as upon a Capias, the Party is not bound to obey the Wap- 
liff, if he be not a Wayliff known 3 but in Caſe ic appears they were only 
Bapliffs pro hac Vice. Nota, that an Judidment befoze Cozoners, which 
found the Earl of B. was felo de fe, was quaſht, becauſe it did not appear that 
it was per ſacramentum probor. & legal. hominum : And in the Caſe of Sarum, 
this Term an Indiament was quaſht foz the ſame cauſe, 


The 


Rocheſter ver ſas ? 12 verſus 
Rickhouſe. 8 Robinſon. 


The ſame Term in the ſame Court. 


Rocheſter verſus Rickhouſe. 


Na Writ of Error to reverſe a Judgment given in Ejectione firmæ in News 

' caſtle, Banks aſſigned theſe Errors. 

1. The Plaintiff declares of a Leaſe made de Burg, five Ment. which is not 
good, no more than in Cjectione firmz de Pell, live Tent, 

2. Becauſe the Judgment is not quod capiatur as it ought to be, becauſe it is 
vi & armis. 

3. The Judgment is Ideo conceſſum eff, where it ought to be conſideratum 
eſt, and for theſe Errors the Judgment was reverſed : And the ſame day ano- 


ther Judgment between Bell and Pargery Strongurp was reverſed for the ſame 
cauſes. 


The ſame Term in the ſame Court. 
Petit verſus Robinſon. 


15 Erroz to reverſe a Judgment given in C. B. in a Replevin, there Jermy 
foʒ the Plaintiff aſſigned two Errozs 2 
1. It appears, that after the Wait and befoze the Trial, it was coram Ju- 
ſticiar. Dic. Domini Regis, and there was not any Dp&ch of any King but of 
King James befoze, and there is no Speech of his Demiſe, and therefoze this 
ſþall_be intended befoze the Juſtices of King James, which cannot Le, 
2. Becauſe the Niki prius is certified to be tried befoze Franciſco Harvey, 
Mil. uno Juſticiar, &c. and the Poſtea returned, is befoze Franciſco Harvey 
Arm. argued, ano there was no ſuch Judge of Niſi prius as Francis Harvey: 
Banks foz the Defendant, A conceive the firſt Erro; to be becauſe the Ad- 
journment was per br. Dom. Reg. and King James was named befoze, ſo that 
the Dbjection map be, that it ſhall be intended the Mzit of Adjournment of 
King James, which cannot be, but J conceive the Wait is general, and ſhall 
not be intended, that it can be adjourned by the King's Wzit who was dead 
befoze, and the Clerk of the Aſſiſes, who certified it, is bound to take notice 
of the King's death, 37 H. 6. 28. and alſo the Reco2d is not per br. Dic. Dom. 
Regis, but per br. Domini Regis, generally. And foz the ſecond, J conceive 
it is no Erroz, and if it be Erroz, then if the Certificate be not acco2ding to 
the Copy, out of which the Clerk certifies, it hall be amended, 22 E. 4. 22. 
35 H. 6. 23. b. Co. lib. 8. 136. Blackmore's Caſe, which is a ſtronger Caſe 
than this. But it hath been objected, that the Recozd is certified by the Ju⸗ 
ſtices, and now there can be no Averment to the contrary 3 but J conceive 
that this Court may ſend to the Clerk of the Aſſizes to amend it, and thoſe 
Dbjections were over-ruled in C. B. in the ſame Caſe, Doderidge Juſtice, 
A conceive that notwithſtanding theſe Exceptions che Judgment ought to be 
affirmed, foz as to the firſt, the Court is bound to take notice of the Demiſe 
of the King, and therefoze it ſhall be intended the King that now is, and ſo 
the zit of Adjournment god enough, in Dyer, Bing Hen. 8. made a Paz 
tent, and it was Enricus Dei gratia, &c. where it ſhould be Henricus, and yet 
the Patent god; lo in a Mut co the Biſhop, the Ditbſcription is, Epiſcop. 
Nor this is god enough,foz rhe Biſhop of Norwich is very well known. And 
foz the other, AJ conceive it is not well W becauſe it is not ſhewn * 
d 2 ther 
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ther he were a Knight at the time of the Certificate oz not, and ſo may well 
ſand together, that he was a Knight, foz be might be an Eſquire at the time 
of the Trial, and befoze che Recozd certiffed might be made Knight. Jones 
Juftice to the ſame intent, and that we ought to take notice of the Demiſe of 
the King, and therefoze it ſhall be intended ok the zit of Adjournment of 
the King which now is, and therefoze is no Crroz, and yet if it were, it were 


amendable : Whitlock Juſtice agried, and therefoze the Judgment was affirms 
ed by the whole Court, 5 5 


— — 
— 


— __ YO Rn _—_— 


The ſame Term in the ſame Court. 
Crabbe aud his Wife verſus Tooker. 


N Covenant between Walter Crabbe and Anne his Wife, againſt Taker, 
the Covenant upon which the Breach was laid, was this, Toker the Defen- 

dant covenanted with Twker his Son, and Anne Slade (one of the Plaintiffs, 
whom he intended to marry) to give them their Meat and Drink in his Houſe, 
and if any diſcontentent ſhall happen between the Father and Son, ſo that he, and 
his Wife Anne (ſhould diſagree to dwell with Toker the Father, then they ſhould 
have 6 Beaſts, Gates, t. Toker the Son died, Anne diſagrees to dwell with 
Toker the Father, and marrics with Crabbe, ho with his Wife Anne brings 
this Action; and Tyloꝛ argued for the Plaintiff that the Action lies, for albe 
the Covenant be in the Conjunctive (if they diſagree) yet it ſhall have a disjun- 
Give Interpretation, as where a Man covenant to levy a Fine to one and his Heirs, 
if he dies the Covenantor may levy a Fine to his Heirs 3 and Hill and Gzange's 
Caſe in Plow. Two Tenants in common grant a Rent, this ſhall be taken for ſe- 
veral Rents, and Co. lib. 5. @livugsby's Caſe, alſo the Wife is Party to this Co- 
venant, and (he muſt either have Remedy upon this Covenant, after the death of 
her Husband, or not at all, for ſhe cannot diſagree in the life time of her Husband 
per gue, TC. | 

And it was agreed on the other fide, that there ought to be a diſlike between 
all joyntly, the Father, the Son, and the Wife: and now one of them being dead, 
the Covenant is diſcharged, like to the Caſe put in BzudeneF's Caſe, Co, lib. 5, 
If Adminiſtration be Granted during the Minority of three, if one of them dies, the 
Adminiſtration ceaſeth, and 31 Eliz, in C. B. A Leaſe was made to three, and 
the Leſſor grants to them to be diſpuniſhable of Waſte quamdiu tohabitarent, 
one of them dies, and it was reſolved, that now they ſhall be liable to Waſte. Al- 
fo the Bar is not good, for it is pleaded that Diſcozdia oꝛta fuit, and doth not 
ſhew what manner of diſcord this was, and therefore not good, as 3 H. 6, In 
Annuity brought Pao coufflio, cc. he ought to ſhew for what manner of Counſel 
it was : Whitlock Juſtice was of Opinion for the Plaintiff, and that this Cove- 
vant extends to the Wife, and that upon equal Conſtruction, becauſe it comes in 
place of the firſt Covenant, and this was intended for the benefit of the Wiſe, as 
well after the death of the Husband as before : Jones Juſtice was of the con 
Opinion, and that the ſecond Covenant was à ſeveral Covenant from the firſt, and 
that the diſagreement is to be made by all three joyntly, and that when one dies 
the Covenant is gone, 2 Eliz. Dyer, A Man will that A. B. and C. his Feof- 
fees (hall (ell his Land, B. dies, now the Authority is determined. The Lord 
Gap committed the cuſtody of his Son to four, one of them dies, the Authority 
ts gone, and in this Caſe there is no matter of Intereſt, but an Agreement, and 
in ſuch a Caſe as this is a Feme Covert, bath a Will, albeit ſhe hath no legal Will; 
but in this Caſe there ought to be a diſagreement of both, and there oughe to be a 
diſlike of the Father alſo, and in the Declaration it is alſo ſaid, that the diſagreed. 


Dodertdge 
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Doderidge with Jones, that the Declaration is not good, and that it is 
not warranted by the Covenant, and that the Breach is not well aligned. The 
Caſe is grounded upon the ſecond Covenant which conſiſis upon a Contingency 
which Contingency is, if there happen any diſcord between the Father and the 
Sen, gc. the words are joynt, and all ought to diſagree: True it is, that in ſome 
Cafes a Conjunctive ſhall be taken for a Disjunctive, but this is according to the 
matter and circumſtances of the fa, but in our Caſe it ſhall not be taken diſ- 
junctively. If the Father, the Son, and the Wife had diſagreed, then it is clear 
that an Action of Covenant lies, but this is caſus omiffus, and no Provifion for 
it, Alſo it is only alledged in the Declaration, that ſhe diſagreed, whereas a mu- 
tual diſagreement between all ought to be alledged, and therefore Judgment was 
given, Quod querens nil capiat per billam. But all agreed, that the Wife 
might have boarded with Toker the Father, if ſhe would, but her new Husband 
could not. | 
J 
\ Thowe Derjeant tok divers Exceptions to an Indictment of Fozcible 
Entry upon the Statute of 8 H. 6. againſt Plowden and others foz expel⸗ 
ling one Syms from his Cohy⸗ hold, and the pzincipal Exception was, becauſe 
(diſſeiſivit) was n9t in the Judictment, and in truth it cannot, fog albeit the 
Statute of 21 Jac. cap. 15. gives power to Judges and Juſtices of Peace to 
give Keſtitution of Poſſeſſion ts Tenants foz pears, and Copy-holders, in 
which there ſhall be an Entry, oz Detainer by fozce, pet the Statute does not 
give an Jndictment of Fozcible Entry of Copy⸗hold. Noy a Copy-holver 
ſhall now have an Indictment of Fozctble Entry, but (diſſeiſiwit) ſhall not be 
in it, fo2 no Jury will find chat, becauſe it is not poſſible, becauſe a Copy-hol- 
dez hath no ze hold, and pet a Copy-holder ſhall have a Plaint in nature of 
an Allize againſt a Stranger, but not againſt the Lozd : and at laſt the Opi⸗ 
nion of the Court was, that the Indiament was god. 


ne a Capias directed to the Sheriff of London to take the Bodp of J. S. 

the Capias was returnable die Jovis, which was the day of All-Souls, and 
thereupon the Sheriff tok the Party, but he returned, that becauſe the Ke⸗ 
turn of the Wizit was upon a day that was not Dies Juridicus, he ſuſfered the 
Party to go at large: Aud the Return was holden inſufficient, fo; by Dode- 
ridge the Mzit was god, and the taking and decaining of che Party by vertue 
thereof was lawful, but pet he could not have the Party there at the ſaid dap, 
aud therefoze the Sheriff was compelled to bring the Party into Court, which 
the fame dap he did accozdingly. 


———ů— 


The fame Term in the ſame Court. 


A Pan granted a Rent-charge of 121. to one of his Sons out of the Pans 
noz of D. by Ded, and died, the G2ante loſt his Ded, che Land is 
extended to I. D. by vertue of a Recoguizance acknowledged by the eldeſt Son 
of the Gzantoz, the Gzantee ſue fo; his Annuity befoze the Council of York 
to be relieved in Equity, foz that in reſpec of the loſs of the D&d he could 
not have Remedy at the Common Law, and J. D. the Conufz obtained a 
Pꝛobibition out of this Court upon this ſurmize, that although the Council 
of York ſhould make a Decre, that he ſhould pap the ſaid Annuity, pet it 
ſhould be no Diſcharge fo2 ſo much againſt the Conu30z, becauſe their Decrex 
was no legal Eviction, Now came Smith of the Temple, and pꝛaped a Pro- 
cedendo foz the Gꝛantt to the Council of York, and the Opinion of the whole 
Court was, that a Decree, there being no legal Eviction, ſhall not be a Dil⸗ 
charge foz ſo much againſt the Conuzoꝛ. Doderidge, the Gzantee of the — 

charge, 
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charge, having now loſt his Deed, can have no Remedy in Equity, foz in 
this Caſe Equitas ſequitur legem, and of the ſame Dpinion were Jones and 
Whitlock : but by Doderidge) which was not denied) if the G1antee had loft 
the Dird by a caſual Loſs, as by Fire, &c. in ſuch a Caſe be ſhall have Re- 
medy in Equity : and he ſaid, that in the beginning of King James, when 
Egerton was Lo: Chancelloz, there was ſuch a Caſe in Chancery: A Gzans 
tee of a Rent-ſeck had Þeifin of it, ſo that he might have an Allize, and he de⸗ 
viled it to J. S. the Deviſe ſued in Chancery to have his Rent and Seiſfin of 
it, and he could have no Remedy foz it in Chancery: And this was one Mal- 
lery's Cale. 


— 
— 


The ſame Term in the ſame Court. 


() NE Hebborne was indicted foz ſtopping a Way, 8c. and it was moved 

that the Jndicment was inſufficient, becauſe it is not laid that it was 
communis via, but only that it was a way to the Church, and per Curiam, it was 
god enough, and by Jones Juſtice the Indidment is god enough, although 
there wants vi & armis, becauſe he who is ſuppoſed to ſtop the way is owner 
of the Land. 


In the ſame Term in the ſame Court. 


K Action upon the Caſe, upon a promiſe was brought in the Town of 
Nozthampton, and the Conſideration alledged was, that if the Defen- 
dant here in the Writ of Error, would diſcharge Bagnot of Execution, c. that 
then the Plaintiff here in this Writ of Error promiſed to pay him eleven pounds, 
and there the Defendant pleaded, quod exoneravit illum de Executione relaxa⸗ 
vit. And Bolftred, for the Plaintiff moved this for Error, that the Plaintiff in 
the inferiour Court did not ſhew by what manner of Releaſe it was, nor that it 
was by writing; for this being the Conſideration upon which the Action was 
grounded, ought to be put incertain, Pich. 15 Jac. Dtaple and King, Execu- 
tion of a Contideration ought to be ſhewn, 35 B. 6, 19, a Diſcharge ought to 
be ſhewn in certain, 22 E. 4. 43. the Lord Lifle's Caſe, and Mich. 16 Jac. in 
this Court Liverel and Rivet's Caſe (which was centred, Trin. 16 Jac, Not. 
322.) in an Action upon the Caſe, upon a promiſe upon Iſſue joyned, it was 
tound for the Flaintift, and it was moved in Arreſt of Judgment, becauſe the Con- 
ſideration was, that the Plaintiff ſhould diſcharge one Ogle, and he declares, that 
he did diſcharge him, and thereupon he brought this Action, and becauſe he de- 
clarcd but generally, quod exoneravit, the Judgment for that very cauſe was ſtay- 
ed, and 36 Eliz. one covenanted to make an Aſſurance, and pleaded generally 
that he had aſſured , and reſolved that it was not good, and in Roſſe and Har⸗ 
vy's Caſe this Term (which was entred, Trin. 2 Car. Rot. 1408.) In Cove- 
nant the Defendant covenanted to give Security, the Defendant pleaded that he 
offered Security, and reſolved that it was not good, per que gc. Jermp for the 
Defendant, that the Plea is good enopgh, for a Releaſe by Parol is ſufficient, I 
will remember but one Book, upon which I will rely, 27 P. 8. 24. Jo2dan's 
Caſe, in an action upon the Caſe, the Defendant aſſumed to the Plaintiff, that if 
the Plaintiff would diſcharge J. T. of ſuch an Execution in which he is bound 
at the Suit of the Plaintiff, then if J. T. did not ſatisfie the Plaintiff by ſuch a day, 
the Defendant would do it, and they were at Iſſue upon an Allumpſit, and there 
the Count is admitted good, and he need not plead it was by Writing, becauſe - 
the Diſcharge is good withcut writing, but it hath been reſolved, that it a Man be 


in 
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Execution at my Suit, and I go to the Sheriff and command him to diſcharge 
the Party, this is a good Diſcharge, although it be by Parol. Jones, If! ſay 
to the Sheriff, ſuffer the Party to go at large, this is a good Releaſe both to the 
Party and to the Sheriff, and by him (relaxavit) implies a ſufficient Releaſe, and 
therefore the Plaintiff in the Writ of Error ſhall be barred. And if a Man be 
bound to fave one harmleſs in an Action brought upon this Obligation, he pleads 
that he hath ſaved him harmleſs, and ſhews not how, the Plaintiff demurs gene- 
rally, he ſhall not now take advantage of it, Doderidge. The Caſes put by 
Wolftred are not to this purpoſe, for all thoſe Caſes are of things in certain, and 
he agreed that a Releaſe by Parol was ſufficient, and the Caſe of 22 Þ.8, is a 
ſtronger Caſe than this is. Whitlock agreed alſo, and therefore Doderidge ad- 
viſed the Plaintiff to be ſatisfied, or otherwiſe they would affirm the firſt Judgment. 


Trin. 2 Car. In the King's Bench. 
Cary's Caſe. 


15 Cary's Caſe of Grays- Inn (where theſe wozvs were adjudged Actionable, 

You a Counſellor ? a Fool, an Ass, an Hang-man, a Counſellor of Law, a 
Fool in the Profeſſion) it was ſaid by Jones Juſtice, it was not ſufficient to ſay, 
that he was eruditus in Lege, but he ought to ſay that he was Homo Concilia- 
rius : and he laid that in Paintainance againſt Boughton, it came in queſtion 
upon Evidence to a Jury whether one who is a Bariſter may give Advice, 
and it was ruled he could not, albeit he had Letters Patents to enable him as 
fully as if he had been called to the Bar: and in Fleetwood's Caſe adjudged, 
that theſe woꝛds (You the King's Receiver? you are his Deceiver, are you not?) 
were Actionable. 


— 


The ſame Term in the ſame Court. 


g J Tho. Savill was indicted foz Bꝛeach of the Peace within the Palace, 

to wit, fo; aſſaulting Dir Fran. Wortley, and he pleaded his Pardon, and 
Doderidge ſaid, that to ſtrike in the Palace was the loſs of the Right Hand by 
the Law, and in this point our Law agrees with the Laws of France and 
Spain, and all other Nations, foz as the Perſon of the King, ſo his Palace 
and Courts of Juſtice are ſo ſacred, that ſuch Contempts and Affronts are 
judged wEthy of luch Punichments, and ſaid that the Bok of 24 E. 3. 33. 
Fitzherbert Forfeiture, 22. (of which he would have Students to take notice) 
is, that where one came into the Palace armed, and being bꝛought to the Bar 
in his complear Armoz, the cauſe was demanded, and he ſaid chat it was in 
his own defence, being in fear of a great Pan then in Court, and he was 
committed to Pziſon by the Court during the King's pleaſure, and his Lands 
fozfeited during his life, Vide foz the like matter, 41 E. 3. Fitzh. Coron. 
280. Dyer 188, 22 E. 3. 13. 


Hill. 
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Hill. 2 Car. In tlie King's Bench. 


O e Matthias Wheclhorſe was indicted at the Seſſions of the Peace, 
holden in the Town of Northampton, quia Noctivagus, and becauſe he 
divers days and nights did frequent the Youſe of &c. which was within the 
Liberties of Northampton, and was a ſuſpected Bawdp⸗houle: and Crawley 
Derjeant moved that this Indictment was inſufficient foz thzee reaſons, 

1. Becauſe it does not appear in the Indictment, that the Party knew 
this to be a Bawdy-houle, 


2, Becauſe it is not ſaid that it was a Bawdy-houſe, but that it was ſu⸗ 
[pected to be a Bawdy-houle, 

3. Becauſe the Indiament is befoze Juſtices of Peace, Villz de North- 
haupt. and the Youſe is infra libertates Villæ de Northampt. and it ſhall not 
bekncended that the power of the Juſtices ok Peace extend thither, and foz ic 
ſ& Co. lib. 5. 120. Long's Caſe. 13 H. 7. 33, 34. 22 H. 7. Kelleway 89. Co. 
lib. 9. Mackaley's Caſe: and the Court gave no Opinion concerning the Ex⸗ 
ceptions: But another thing was moved, to wit, that one could not be in⸗ 
dicted befoꝛe Juſtices of Peace foz being Noctivagus, but this is to be enqui- 
red of in the Let, and in this the whole Court was againſt him, foz it is a 
Mildemeanoz, and it is contrary to the Statute of Wincheſter, and everp one 
map arreſt him: And at another day he moved this laſt Exception again, and 
ſaid that the Juſtices of Peace have no power to fine Pen that are noctivagant, 
pet true it is, that a Court-Leet hath ſuch a power, Raſtal. Lect 2. and true 
it is alſo (as it is in 4 H. 7. 1, 2.) that every one map arreſt a Night-walker, 
but there it is laid that if he appeareth to be a Pan of god fame, the Party 
who arreſts him ought to let him go at large; and the Indickment here is 
only that he was Noctivagus, and it appears not that he is a ſuſpicious * - 
walker: and by Doderidge and Whitlock Juſtices (only pꝛeſent) by the Cdm- 
mon Law every Pan map arreſt him who is Noctivagus, and the wozd (Nocti- 
vagus) implies that he was a common Night-walker, and they ſaid that Ju- 
ſtices of Peace by their Commiſſion have power to take ſuch Jndictments, 
foz it is of ill behaviour, and albeit the Indictment were nought foz the other 
Exceptions, yet being god in this, it ſhall not he guacht, and therefoze Judg⸗ 
ment was given upon it, and the Party fined 4058. 


wv 


The ſame Term in the ſame Court. 


Sparrow verſus Sherwood. 4% 


N Trover aud Converſion of two loads of Fitches of certain Land, &c. 

1 The Defendant juſtifie by the Command of Hare, to whom part of the 

Land belongs; and to one Pots, to whom another part in Right of the Lavp 

his Wife belongs, and ſhews that part of the Fitches did grow ups 

on the Land of one, and part upon the Land of the other, and upon this the 
Plaintiff demurs. 


1. Fecauſe he juſtifies by the Command of two generally, and he cannot 


juſtifie upon the Land of the one by the Command of the-other, and therefoze 


he ought to have alledged ſeveral Commands, 


2. Becauſe he does not ſhew particularly upon whole Land the Fitches 


crew, but that part grew upon the Land of one, and part upon che Land of 
the other, which is incertain. 


3. Betauſe 
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Haynes. 8 
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3. Becauſe the Wife of Pots is called by the name of Lady, and the Wife 
of an Eſquire cannot be a Lady: Doderidge and Whitlock ouly pꝛeſent, fo; 
the firſt were of Opinion, that it was god enough; foz although ic were a 
fſoynt Command, pet the Parties commanding having ſeveral Titles, it (hall 
be taken as ſeveral Commands, reddendo ſingula ſimgulis: and foz the third, 
it is god enough, being in a Plea, otherwiſe, if it had been in a Mzit: ut 
foz the ſecond Exception, the Ear is not good enough, becauſe uncertain, ſo 
that although upon other Exceptions moved by the Defendant, the Replication 
of the Plaintiff was not god, pet the Defendants Bar being ill, the Plain- 
tiff hall have Judgment upon the Declaration: And the Plaintiff had Judg⸗ 
ment accozdingly. 


— 


The ſame Term in the ſame Court. 
| Riſley verſas Hains. 


T. an Action upon the Caſe, upon an Aſſumpſit, the Plaintiff declared upon 
the Sale of the ſeveral parcels of Tobacco, to wit, for one parcel ſo much, for 
another parcel ſo much, and fo forward, and in the Concluſion he ſaith, quæ 
quidem leperales ſummæ in toto fe aftingunt, to 55 1, which (being compu- 
ted) is leſs than the Particulars, and upon Aon Aſſumpſit it was found for the 
Plaintiff, and now Andzews moved in Arreft of Judgment, for that the Particulars, 
and the ſumming up of them differs, and this being in a Declaration (which ought 
to contain truth) it is not good, and ſo there appears to be no cauſe of Action, 
35 Þ.$. Dyer 55. And Gatce's Caſe in the very Point, Pich. 17 Jac. in this 
Court, but by Jones and Whitlock Juftices only preſent, the Declaration is good 
enough, for there is a particular promiſe for every parcel, and the ſumming up 
of particulars is only Surpluſage and Officiouſneſs of the Clark, therefore the Judg- 
ment was affirmed: And Nota, that Jones ſaid Dbiter in this Caſe, that upon 
a Contract, the Party to whom Payment is to be made, need not make Requeſt 
and afterwards it was agreed by the whole Court, that it ſhould be amended, 


otherwiſe it had been more. 
i, 


* 
— 


The ſame Term in the ſame Court. 


A G?eat multitude of Welſh-men were indicted foz the death of a Pan, 
by an Jnquiſition taken befoze the Cozoner in the County of Mount- 
gomery in Wales, and Litcleton of Council with the Welſh-men tok ſome Ex- 
ceptions to the Inquiſition ; as, 1. That the Cozoner cannot take any Jn- 
queſt, unleſs it be ſuper viſum corporis, and to this purpoſe he cited Britton 
6 Rich. 2. Coron. 107. 21 Edw. 4. 70. 2 Rich. 3.2. This alſo is, the reaſon 
that if a Pau dzown himſelf, and cannot be found, the Cozonez cannot en- 
quire of the death of this Pan: but foz the King to have a Fozfeicure of his 
Gods, an Jnquiſition ought to be taken befoze the Juſtices of Peace, as it 
was reſolved in this Court, Trin. 13 Jac. upon which the firſt Exception was, 
that the Inquiſition was taken at D. in the time of King James, ſuper viſum 
corporis, in D. in the time of this Bing, and foz this he cited two Pzeſts 
dents out of Coke's Bok of Entries: * Exception was, — 
e the 


210 King ver ſus 


Merrick. 


che Inquiſition was per Sacramentum probor. & legal. hominum Com. prædict. 
whereas by the Statute of 4 E. 1. this Inqueſt aug ht to be by Sen of the four 
Towns next adjopning, aud this ought to appear in the Indictment alſo Hill, 
10 Jac. Rot. 3. Co. lib. Intr. 354- And day was given to the Attoznep-genes 
ral, to maintain this Inquiſition 2 But afterwards, Faſch. 3 Car. the Jndigs 
ment was quaſhed, eſpecially foz the firſt Exteption. | 


— — — 


3 — 


The ſame Term in the ſame Court. 
King verſus Merrick. 


]* an Action upon the Caſe foz theſe wozds, 1 charge you King with Fetony, 
and you Conſtable (innuendo Thomas Legat) to apprehend him : And a 
Uerdict fo2 the Plaintiff, It was moved in Arreſt of Judgment by Bacon, that 
the wozds are not Actionable : The firſt wozds are not, becauſe they are not 
an expꝛels Affirmation, and foz this he cited Mich. 11 Jac. in this Court Powel 
and Baud's Caſe, where an Action was bꝛought foz theſe wozds, I have arreſt- 
cd Powel of Felony, for ſtealing Sheep of mine, and adjudged not Actionable. 

Alſo the Plaintiff did not ſhew in his Declaration what kind of Felony this 
was, and it map be ſuch a Felony foz which an Action mill not lie; foz there 
are divers kinds of Felony, aud a Mayhem is ane kind, as appears in 40 Al. 
Pl. 4.. 6 H. 7. 1. and in this Cale ic hall be taken in mitiori ſenſu, and ic ſhall 
not be intended ſuch a Felony foz which he map be hanged: If one charge 
another wich Felony becauſe he hath committed a Mayhem, it is clear that an 
Action will uot lie. 3 5 | 

Aud the other wozds (I charge you Conſtable to apprehend him) are not 
Actionable, and the wozds are only ſpoken to the Plaintiff ; Alſo the wozds 
are laid to be ſpoken in London, and it appears that the Conſtable was of a 
Town in, Noxfolk, who cannot appzehend auy one in London. Earle fog the 
Plaintiff, Jt hath bern argued that the wowds are not-Actiquahle, becauſe Fe- 
lony.is a general wozd, and contai us in it ſelf a Mayhem alſo; Put J conceive 
that in this Caſe f Lhe taken accoading tothe general and common 
Acceptation, which ts ſuch a Felony foz which 4 Pan map lole his life, and 
foz this he cited Co. lib. 4. 15. b. Yeomans charged Hext, for my Ground in 
Allerton Hext ſecks my life, and if I could find John Silver, I do not doubt 
but within two days to arreſt him upon ſuſpition of Felony : and it was adjudged 
that fo2 the laſt woꝛds the Aaion lies, becauſe he hall be imp2ifoned for fufpi- 
tion of Felony, and Felony is there taken accozding to the common Acceptas 
tion of the wozd, | | 

It hath bien objeged that there is no expzeſs Affirmation of the Felony, 
but J conceive that there is, 39 Eliz. Action was bzought foz theſe wozds 3 I 
will call him in queſtion for poyſoning my Aunt, and adjudged that it lies, any 
Mich. 37 & 38 Eliz. Woodroſe and Vaughan's Caſe foz theſe wozds ; I did not 
know Mr. Wodzofe was your Brother, I will prove him perjured, ar dfe I will 
bear his Charges: and adjudged. Actionable. 405 Hill. 44 Eliz. Rot. 311. This 
Man (innuendo John Latham) hath cut my Wives Purfe, and his Father know- 
ing of it received it of him, and the Money and Rings therein, and therefore I 
charge him of flat Felony : attd reſolved that foz theſe wazos (did cut my Wifes 
Purſe) no Aion lies,fo the cutting of ones Purſe only is not Felony,unlefs 
it be taken from the Perſon 3 and to receive one is not Felony, but reſolve 
that the laſt mozus were Adcianable, and then it was agr&d that if one ſay, 
that I. S. div tis ſuch an one that had committed Felony, and did ſuffer him to 
ftip away, A charge him of Felony. theſe wozos are not Actonable, and Mich. 
20 Jac. in this Court that theſe woꝛds (bear witneſs I arreſt him of Fel 


ony) 
. | are 
— 

| 


N 


Ge 


211 


ate Actionable, and therefoze he pzaped Judgment foz the Plaintiff, Dode- 
ridge Juſtice, the Wozds are not Actionable : And Hext's Caſe comes not to 
this Caſe, foz there by the wozd (Felony) it was manifeſt what Felony he in⸗ 
tended by the Circumſtances of the Spech 3 to wit, that he meant ſuch Fe- 
lony foz which he might loſe his life, but the wozvs here being general of Fe- 
lony, it map be intended as well of a Mayhem as of any other Felony ; foz 
in an Appeal of Mayhem, he is arraigned as Felo Domini Regis 40 Aſſ. and 
the other Cale of 44 Eliz. I do arreſt him of flat Felony, is not conſonant with 
with the reaſon of this Caſe, foz there by the Arreſt his liberty is taken away, 
dut in this Caſe there is no reſtraint, and it is very hard to make theſe Caſes 
agree together, foz wozds are as variable as the faces of Pen, &c. Jones Ju- 
ſtice agreed, and he tok it foz a general Rule, that where woꝛds carry a double 
ſenſe, and there is nothing to guide the ſenſe moze one way than another, 
there the wozds are not Adionable, foz finis eſt legis dirimire lites: And there⸗ 
foze if one ſaith of another, that he hath the Pox, becauſe the ſenſe is ambi⸗ 
guous, it ſhall ve interpzeted in mitiori ſenſu, and therefoze the woꝛds are 
not Actionable ; lo if one ſays of another, that he hath ſtolen his Apples, oz 
his Cozn, becauſe they may be Apples from the Tric, oz Cozn in the Field, 
the taking whereof is no Felony : but it was adjudged in the Common Pleas, 
when J was there, that theſe wozds, viz. Thou art a Thief, and haſt ſtolen my 
Corn, are Adionable by reaſon of the addition of the wozd Thict. 

Do that the ſpeaking of wozds of a double ſenſe are not Actionable unleſs 
ex antecedentibus, oz conſequentibus, it can be collected that the wozos were 
ſpoken in pejori ſenſu : Then the woꝛds in this Caſe (I charge you with Felo- 
ny) peradventure intend ſuch a Felony, foz which he ſhall recover Damages 
only, which is Mayhem, and therefoze no Action will lie. Thele wozds (Thou 
art forſworn) are not Actionable, becauſe foz\wearing map be in oꝛdinary Com- 
munication, oz in a Court of Juſtice, and it ſhall be taken in mitiori ſenſu : 
but if he ſays, Thou art forſworn in a Court of Record, it is Adionable, and 
if in this Cale he had charged him with Felony, and ſaid further that he had 
ſtolen, &c. they would have bien Actionable, but here he only charges him 
with Felony,” which is an ambiguous wozd 3 and alſo it is no direct Affirma⸗ 
tion, and therefoze not Artionable, and Judgment was given Quod querens 
nil capiat per Billam. 
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The ſame Term in the ſame Court. 
Good's Caſe. 


Dod and his Wife brought a Writ of Error upon a Judgment, given in the 
Court of the Caſtle of UWindſoz, in an Action of Debt there, which was 
entred, Trin. Pich. 2 Car. Rot. 119, 120. and two Errors were aſſigned. 
I» Becauſe the Judgment there is given in theſe words, ideo conſideratum ad ju⸗ 
dicatum, & aſſeſſum eff, whereas it ought to be only by the word conſideratum, 
and the Judgment being the Act of the Court, the Law is preciſe in it, and there- 
fore it hath been reſolved, that a Judgment given by the word (conteſſum) is not 
good, but it ought to be by the word (conſideratum.) 2. The Coſts ex incre⸗ 
mento, are not ſaid to be given, ad petitionem querentis, as it ought to be, for 
beneficium nemini obtruditur, and therefore it hath been reſolved in this Court, 
that an Alien born ſhall not have meditatem linguæ, if he does not requeſt it, 
and as to this it was anſwered of the other fide, that Coſts ought always to be aſ- 
ſeſſed ex petitione querentis, and albeit here the requeſt of the Plaintiff was not 
Te 3 preciſely 


IC 5 


© preciſely put to increaſe of the Coſts, yet at the begiuming of the judgment it is 


ſaid, Jdeo ad petitionem querentis conſidetatum, &c. And that Coſts ſhall be 
given ex incremento, ſo chat this requeſt goes to all the Sentence, and by the 
unanimous Opinion of all the Court, the Judgment was reverſed for both the Er- 
rors, for, 1. Jveo conſiderat, avjudicat. cc. is not good, the Judgment being 
the Act of the Court, and the Law hath appointed in what words it ſhall be given, 
and if other words ſhould be ſufſered, great incertainty and confuſion would enſue, 
and needleſs Verboſity is the Mother of Difficulty. 2. The Increafe of Goſs 
ought to be given ad petitionem querentis, and the words (ad petitionem que⸗ 
rentis) being miſplaced, will not ſupply this defect, and Dammages ex incre⸗ 
mento is always given ad petitionem querent. for as Bzacton ſaith, Omne jus 
dicium eft trinus adus trium perſonarum, judicis, aco2is & ret, and if in this 
Caſe the uſual form ſhould not be obſerved, all would be in a confuſion, and in 
as much as the words are miſ-placed, it is as if they had not been put in at all, and 
therefore void, like to a Caſe put in Walſinghamn's Caſe in Plowden, where 
an Averment miſplaced, is, as if there were none : In this Caſe the Judgment 
Was fever ſed, and Trin. 3 Car. in B. N. inter Hill, 2 Car. Rot. 49, 2 
Judgment was reverſed, becauſe it was Ades conteſſum & confideratum eſt. 
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